INDEX 


TO THE 


TWENTIETH VOLUME FLORIDA REPORTS, 


ABATEMENT. See Mandamuzs, 2. 

ACCOUNTS AND ACCOUNTING. See Administrators and Ezecu- 
tors, 5, 6, 7, 9, 10, 11, 18, 14, 16, 18; Books of Account ; Master 
in Chancery ; Partners and Partnership, 2; Practice (Equity), 
1, 2, 3, 4, 5. 

1, An exception to the effect that there is error in the balance found 
against the defendant, and on the final accounting, no items be- 
ing mentioned, is frivolous. Sanderson's Administrators vs. San- 
derson, 293. 

“ACCOUNT STATED.” See Statute of Frauds, 3. 

ADMISSIONS. See Trusts and Trustees, 5. 

ADMINISTRATORS AND EXECUTORS. See Bills of Hxchange, 
2; Costs; Evidence and Witnesses, 8, 10, 19, 20; Fraudulent 
Conveyances ; Parties, 3; Wills, 1, 2, 3, 4. 

. An executor of an executor is the executor of the will of the first 
testator, unless he shall at the time of qualifying renounce and 
refuse to administer under the will of the first testator. Hart's 
Executor vs. Smith, 58. 

. After notice to the executor of an executor, of a petition praying 
the re-establishmeut of a lost writ of fi. fa. upon a judgment 
against the first executor, the last executor cannot have the pe- 
tition dismissed on the ground that he has since the notice re- 
nounced administration under the will of the first testator. Jd. 

. A decree undera creditor’s bill directing the sale of the interest of 
certain heirs at law in real estate to satisfy a judgment against 
them, which real estate the heirs had conveyed for the purpose 
of hindering and delaying their creditor, does not interrupt the 
due admistration of the estate by an administrator. Gainer etal. 
vs. Russ, 157. 

. Upon a bill by creditors against an executor, alleging deficiency 
in personal assets and insolvency, and praying a discovery of all 
assets, their sale and the application of the proceeds to the debts, 
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it is erroneous to direct an execution to issue against the execu. 
tor as for a devastavit to the extent of the estimated value of the 
assets in his hands subject to administration. To the extent that 
the assets consist of money in his hands, he should be directed 
to pay the same into the registry of the court ; and if a sale of 
the real and personal property of the estate is necessary to the 
satisfaction of the debts proved before the master, it should be 
decreed. An execution against the executor should issue only 
for the sum with which he is chargeable on account of losses oe- 
casioned by negligence or failure in the discharge of his duty, or 
like causes. It should issue then only in the event that the 
money and the proceeds of the sales of the property are not suffi- 
cient to satisfy the claims of the creditors. Creditors have such 
equities whether the estate is solvent or insolvent. It is the or- 
dinary bill by creditors for the marshaling and administration of 
assets of an estate. Hppinger, Russell & Co. vs. Canepa; 262. 


. An executor is entitled to credit for sums paid an attorney for 


legal advice when the charges are reasonable and proper in 
amount. Id, 


. The executor in possession of the real estate of the deceased, when 


the rents thereof are necessary to the satisfaction of the debts, 
is personally accountable to the creditors for the rental value 
thereof when the circumstances of the case disclose a failure to 
realize rents and neglect to exercise the diligence and business 
activity required at his hands in the management of the prop- 
erty. Id. 


. The executor collects money of the estate and permits it to re- 


main in bank uninvested. It not being affirmatively shown that 
no good security could be found on which to put it out at inter- 
est, the executor failing to pay it into court, is chargeable with 
it under the statute as money retained on interest by him, and it 
should enter into his annual returns as money so retained, inter- 
est being added to the principal annually. Jd. 


. Where the executor fails to file an inventory of the personal prop- 


erty of the estate, neglects to make his annual returns, and fails 
generally to discharge his duty, he not only forfeits his commis- 
sions but is also properly denied any compensation for general 
services. Jd. 


. Where an administrator pays a tax to which the estate is subject, 


he is not to be charged as for devastavit on the ground that there 
may be some technical defect in the entry of the assessment or 
otherwise. Where there is an unauthorized investment of funds 
of the estate by the administrator, the equitable title of the dis- 
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tributee and the legal title of the administrator continues until 
the rejection of the investment by the distributee, and such in- 
vestments are subject to taxation as the property of the estate 
until rejected. Sanderson’s Administrators vs. Sanderson, 292. 


10. Where the administrator was the partner of the deceased intestate 











11. 


12. 


13. 


14. 


and has in his possession, as such surviving parter, funds collected 
as attorney, which are claimed by others, but in which he thinks 
the intestate had rights, and he is in doubt as to the party enti- 
tled, and the party on whose account the collection was made 
will not instruct him how to apply the money, it is proper for 
him to file a bill of interpleader, and when he produces the 
money and pays it into the court under an order of court, sub- 
ject to the litigation, he is not chargeable with the sum until it 
is received, or may be obtained by him trom the court, in the 
event the estate is held entitled to it. Id. 


The person subsequently appointed administrator of the deceased 
intestate finds a considerable cash deposit in a bank to the 
credit of the deceased. He makes a contract with the bank by 

‘which the estate was to receive interest thereon. He is prop- 
erly chargeable with the sums, principal and interest, which 
he received under the contract. Jd. 


The amount fixed by the Chancellor for compensation to an ad- 
ministrator for his services after evidence and hearing will not 
be disturbed in a case where this court can see no error in the 
sum allowed. An additional annual allowance for services, how- 
ever, cannot be made. Jd. 


That an administrator has made investments not authorized by 
the statute is no ground upon which to deny him compensation 
for his general services in a case where there is no loss to the es- 
tate by such investments and the administrator settles in accord- 
ance with the law controlling the matter of unauthorized invest- 
ments. Jd. 


The forfeiture incident to a simple failure of an administrator to 
file his returns and have them allowed and approved as required 
by law extends only to his commissions on amounts collected or 
disbursed. If the annual account of an administrator is placed 
in the hands of the Judge of the County Court at the time re- 
quired by law, his failure to place a file mark on it does not re- 
sult in a loss of commissions by the administrator. The Judge 
of the County Court should mark the account and vouchers filed, 
whether he approves them or not. If the return is not made as 
required bylaw, the administrator is entitled to no commissions. 
The first annual return of an administrator should embrace a 
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period of one year commencing from the date of his letters of 
administration. A return is not required to be filed by thre first 
day of June, unless between that date and the letters of admin. 
istration a year has elapsed. Id. 


15. The exercise of discretion by the Chancellor in fixing the allow- 
ance by way of compensation and commissions to an administra- 
tor when within the limits fixed by law will not be disturbed by 
this court except where it clearly appears that the allowance is 
too much or not enough. Jd. 


16. Where the conclusion from the testimony is that an administrator 
could have readily collected a balance due the estate upon a judg- 
ment with the use of that reasonable diligence and care that a 
prudent man exercised in his own affairs, the administrator 
should be charged with it. Shepard’s Heirs vs. Shepard’s Ad- 
ministrator, 19 Fla., 300, cited and approved. Jd. 


17. The administrator set up as a ground of appeal, that he is charged 
‘‘compound interest on money not actually reduced to posses- 
sion,’’ and fails to show any particular item or charge in which 
this has been done. It is not the duty of this court to ‘look 
through several volumes of a record in search for illegal charges 
of any kind for either party, when they are not pointed out. 
Such grounds of appeal are to be regarded as “frivolous.” J. 

18. Because there is no guardian of an infant appointed is no reason 
why funds in the hands of an administrator in which she has an 
interest is not to bear interest under the statnte during the ad- 
ministration. Jd. 

19. A surety for a debt of a deceased intestate, the debt being due, 
has a provable claim against the estate. Walker vs. Drew, 908. 

20. In the absence of a legal personal representative of a deceased in- 
testate a creditor of such intestate has no equity to have a re- 
ceiver appointed to collect the assets and administer the estate ; 
this, in a suit by such creditor against an alleged wrongful ex- 
ecutor, a creditor of the intestate, and a debtor to the intestate. 
Ta. 

ADVERSE POSSESSION. See Statute of Limitations, 2.~ 

AMENDMENTS. See Jndictment, 16, 17, 18; Pleading (Law), 2, 5, 6. 

APPEALS. See Accounts and Accounting, 1; Administrators and Ex- 
ecutors, 12, 15, 17; Attachment, 2; Decrees and Judgments, 
11,12; Landlord and Tenant, 7, 8; Pleading ; Prohibition, 1; 
Remittitur Writ of Error; Bills of Exception ; Books of Ac- 
count ; Exceptions ; Circuit Courts and Judges, 1. 

1. An appeal does not lie from an order of the Circuit Court impos- 
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ing a fine fora contempt in violating an injunction; nor will a 
mandamus be granted to compel the approval of an appeal bond 
in sucha case. Caro vs. Maxwell, 17. 


. The omission of a next friend to give a bond to secure the proceeds 
of a judgment to be recovered cannot be assigned as error by the 
defendant on appeal. He is not injured or prejudiced, and it 
does not concernhim. Neal vs. Spooner, 38. 


. The appellant is responsible for the correctness of the record sent 
up to this court. When such record does not furnish the evi- 
dence or facts upon which alleged errors are based, this court 
will conclude that the rulings of the court below were in con- 
formity to the law. Horne vs. Carter’s Administrators, 45. 


. All the defendants to a judgment in ejectment must join in an ap- 
peal, or there must be notice ang severance. Knight et al. vs. 
Weiskopf et al., 140. 


. It is too late upon a second appeal, after hearing upon a former 
appeal and remanding the case, to object that an original pro- 
test of a note and certificate of a Notary are not evidence of the 
facts which they narrate, no such objection having been made 
and insisted upon at the time of their introduction in evidence. 
Sanderson’s Administrators vs. Sanderson. 


. Upon a previous appeal in the judgment of this court there was 
assessed as costs the sum of $20.75 for a ‘‘ certified copy of the 
opinion to the Circuit Court.’’ A sum paid by either of the par- 
ties for an additional copy of the opinion for their use, is not 
properly chargeable in the costs of the suit. Jd. 


. Costs incurred in the Circuit Court after the entry of the appeal, 
such as a charge for certified copy of the record of \the decree ap- 
pealed from, are taxable in this court and notin the Circuit 
Court. Jd. 


. The statute regulating appeals from orders and decrees of the 
County Court in Probate proceedings contemplates that the ap- 
peal shall be entered in writing by the party appealing. A mere 
verbal request made to the County Judge to enter an appeal in 
his minutes, furnishes no ground for a mandamus to compel the 
Judge to enter the appeal, if he neglects to comply with such 
request. ‘State ex rel. vs. Cooper, 547. 


. The Cuunty Judge may, in a spirit of accommodation, enter an 
appeal in writing at the request of a party, but it is not a duty 
enjoined by law. A judicial officer ought not to be made respon- 
sible for the sufficiency of pleadings and proceedings of par- 
ties. Jd. 
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APPEALS—( Continued.) 
10. 


11. 


13. 


14. 


A decree pro confesso must be reversed where the record discloses 
that it is based upon an order striking out a plea, which order 
does not appear to have been made after entry of the motion to 
strike on the chancery order book or after notice of any other 
character to the defendants. Zidridge et ux. vs. Wightman & 
Christopher, 687. 

An appeal does not lie from an order, in a case at law, granting a 
continuance. Such order may be assigtied for error upon an ap- 
peal from the final judgment. Read vs. Gooding, Mull & Co., 773. 


2. When in an action upon a contract the defendant pleads that he 


‘*did not promise as alleged,’’ and also pleads specially that the 
plaintiff contracted with him as an agent of another and not oth- 
erwise, and that plaintiff knew this fact at the time of contract- 
ing, such special plea jg only a repetition of the general plea that 
the defendant did not Promise as alleged. Walter vs. Florida Sav- 
ings Bank, 826. 

The overruling of plaintiff’s demurrer to such special pleas may, 
therefore, have been erroneons, but such ruling did not change 
the issues or affect the legal rights of the parties. Such pleas 
only encumbered the record. Jd. 


Where upon the trial of such cause a verdict is found for the de- 
fendant, but upon appeal the record does not show the testimony 
nor the rulings of the court thereon, nor the charge of the court 
to the jury, nor any exceptions, this court cannot reverse the 
judgment on account of the overruling of the demurrer to the 
pleas, as it does not appear whether the court admitted im- 
proper testimony in behalf of defendants, nor indeed that the 
plaintiff introduced any testimony in the case to support the de- 
claration. Id. 

A paper purporting to be a citation which is not properly tested, 
and which is not served by an authorized officer, is not a legal 
notice of an appeal. Joost vs. Elliott, 924 


Writs issuing from this court or by the Clerk of the Circuit Court, 
which serve the purposes of writs of this court, should be tested 
in the name of the Chief-Justice of this court. There is no law 
authorizing any writ to be tested in the name of the Judge of the 
Cireuit Court. Tischler vs. Wall, 924. 


. Though a Chancellor may have erred in allowing an original deed 


to be put in evidence without proving its execution, yet where 
the pleadings and other evidence are such that the introduction 
of the original was immaterial and unnecessary to a proper dis- 
position of the case and did not affect the decree, the error will 
be disregarded. Matthews vs. Lindsay, 962. 
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APPEALS—( Continued.) 
18. The finding of the fact of the delivery and acceptance of the deeds 
of partition in this case, being supported by a strong preponder- 
ance of testimony, must be affirmed. Jd. 
APPELLATE PRACTICE. See Appeals. 

/ ARREST OF JUDGMENT— 

1. A motion in arrest of judgment arises from intrinsic causes ap- 
pearing upon the face of the record. It isnot the proper remedy 
for a wrong verdict, nor is it the proper remedy for an illegal ad- 
mission of evidence. It does not and cannot take place and an- 
swer the purposes of a motion for a new trial. MeClerkin vs. 
State, 879. 

ASSIGNMENTS. See Lien, 2. 
ATTACHMENT— 

1. An affidavit to obtain an attachment against a debtor’s property 
that affiant is ‘‘ informed and believes that the defendant is in- 
debted,’’ is not sufficient. The indebtedness should be directly 
stated, or the affiant should state such facts as would show the 
indebtedness. Ross, Keen & Oo. vs. Steen, 443. 


2. When a suit is commenced by summons and an ancillary attach- 
ment is issued upon which property is seized, an order of the 
court dissolving the attachment is a final judgment from which 
an appeal lies, such judgment being a final determination of the 
ancillary proceedings. Jeffreys vs. Coleman, 536. 

3. A bond given on suing out a writ of attachment by a copartner- 
ship firm, signed and sealed by one of them in the copartnership 
name, the signing having been anthorized by the other by parol 
or ratified by parol, is a sufficient bond of both partners. Jd. 

ATTORNEY AND CLIENT. See Attorneys-at-Law. 


1. A promissory note, and mortgage to secure its payment, given by 
a client to his attorney to secure payment for professional ser- 
vices, will be sustained if the transaction is fair, honorable and 
proper. Wharton vs. Hammond, 934. 

ATTORNEYS AT LAW. See Attorney and Client ; Administrators 
and Executors, 5; Costs, 2; Evidence and Witnesses, 19, 20; 
Partners and Partnership, 1. 

AUCTION SALES. See Sheriff's Sale, 1, 2. 

AUTRE FOIS ACQUIT OR CONVICT. See Criminal Law, 238, 
24, 25. 

BAILMENT. See Negligence, 1, 2, 3, 4. 
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OF EXCEPTIONS. See Charge of Judge to Jury, 4,5; New 
Trial, 9. 


1. All the evidence used in the proceedings in the court below, and 


upon the motions subsequent to the verdict, should be embodied 
in and made a part of a bill of exceptions in order to enable this 
court to review them. Carter vs. State, 754. \ 


2. The laws of the State and the rules governing the Circuit Courts 


of the State provide the manner and time of making up and fil. 
ing a bill of exceptions, so that it becomes a part of the record 
brought up by writ of error. Smith vs. State, 839. 


3. Unless the law and the rules governing the court are complied 


with, the bill of exceptions is a nullity and cannot be considered 
in this court. Id. 


BILLS OF EXCHANGE. See Appeals, 5. 
1. Where the indorser of a promissory note resides in a different 


place from the point at which it is payable, notice of the default 
of the maker must be deposited in the post-office in time to be 
sent by the mail of the day succeeding the day of the dishonor 
of the note, provided the mail of that day be not closed at an un- 
reasonably early hour, or before early and convenient business 
hours, in which case it must be sent by the next mail thereafter, 
Where the notice is not mailed until the second day after the dis- 
honor of the note, and no circumstance which would extend the 
time is shown, it is not sufficient to bind the indorser. Sander- 
son’s Administrators vs. Sanderson, 292. 


2. If there has not been any due presentment and notice of dishonor 


of a note, and the indorser, after the maturity of the note sup- 
posing himself liable to pay it, takes security therefor from the 
maker, that will not alone amount to a waiver of the objection 
of the want of due presentment and due notice. The presump- 
tion there is that he takes the security merely as contingent 
security in case of his liability, but if the evidence is of such 
character as to show an admission of unconditional liability, 
and that evidence consists of such an admission to one who after- 
wards became the administrator of the indorser, and other cir- 
cumstances, the amount of the claim so paid by the administra- 
tor should not be charged against him as a devastavit. Id. 


3. Due notice of the non-payment of a common bank check may be 


necessary for the protection of the holder, but a protest by a no- 
tary is not so; such protest will not charge the drawer with the 
fees of the notary. Wittich vs. National Bank, 840. 


4. W. drew his check on the M. bank where he had ample funds, in 


favor of the F. N. B., which being presented for payment at 11 
o'clock was not paid, but M. bank informed payee it was good 
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BILLS OF EXCHANGE—( Continued.) 


and would be paid at close of banking hours, which was the cus- 
tomary time for exchange of checks between them, whereupon 

‘ payee at once caused the check to be protested by a Notary 
Public for non-payment. W. now sues payee for injury to his 
financial credit and reputation by unnecessarily causing the check 
to be protested. Held, on demurrer, that though protest was 
unnecessary, it was not a wrong to the drawer from which dam- 
age is presumed. Id. 


BILL OF INTERPLEADER. See Administrators and Hzecutors, 10. 
BILL OF LADING. See Mercantile Law, 1, 2, 3. 
BILL OF PARTICULARS— 


1. A bill of particulars attached to the declaration in an action of as 
sumpsit, although sworn to, is in no sense evidence in the cause, 
nor in any event can it be referred to, to supply a deficiency in 
the proof on the part of the plaintiff. Its sole object is to inform 
the defendant of the nature and character of the cause of action, 
and for what particular items it is brought. Belote vs. O’ Brian’s 
Administrator, 126. 

BONA FIDE PURCHASER. See Deeds, 3; Municipal Corporations, 
11; Sheriff’s Sale, 1. 

BONDS. See Appeals, 1; Attachment, 3; Municipal Corporations, 5, 6, 
7, 8, 9, 10, 11, 12, 138. 

BOOKS OF ACCOUNT— 

1. Books of account, when offered in evidence, are in the first in- 
stance submitted to the inspection of the court, and if from such 
inspection they do not appear to have been honestly and fairly 
kept, they are to be excluded from the consideration of the jury. 
Dunbar vs. Wright's Administrator, 446. 

2. If upon an inspection of a book of accounts, brought up in the re- 
cord, this court cannot see that the court below, in excluding 
such book, exceeded its authority or discretion, it will not re- 
verse the judgment of such court. Id. 

BOUNDARIES. See Deeds, 1. 

1. Grants of land by a government de facto of parts of a disputed ter- 
ritory in its possession are valid against the State which may be 
ultimately found to have the right, and the rights of the inhabi- 
tants to property acquired in good faith from the de facto gov- 
ernment, are respected. Re-affirming Groover vs. Coffee, 19 
Fla., 61. Coffee vs. Groover, 64. 


2. When a doubtful or disputed boundary is settled by agreement be- 
tween States and duly ratified, such agreement does not operate 
retrospectively so as to disturb titles to property. d, 

65 
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BOUNDARIES—( Continued.) 


3. A bill in equity filed to settle boundary lines between adjoining 
owners of land, no ‘‘confusion of boundaries’’ being involved, 
but only a dispute as to the location of the true boundary, it be- 
ing a section line established by the United States surveys, pre. 
sents only a naked question of title of which a court of chancery 
has no jurisdiction. The alleged fraudulent conduct of defend. 
ant in attempting to establish a line other than the true line which 
he has heretofore acknowledged, does not give equity jurisdic. 
tion. Pendry vs. Wright, 828. } 

CHARGE OF THE JUDGE TO THE JURY. See Hjectment, 3. 


1, A charge to a jury, that ‘‘on the subject of malice or a premedi- 
tated design, I instruct you that when a killing is proved the law 
presumes that it was done from a premeditated design, unless 
it shall appear from the evidence, either on the part of the de- 
fence or the State that there was excuse or justification ; and in 
the absence of explanation, the law implies malice, or a premed- 
itated design from the use of a deadly weapon :’’ Held, To be 

error. Zrnest vs. State, 283. 


. The statute requires that a Judge shall give or refuse to give to 
the jury such instructions as may be proposed by counsel, as pro- ) 
posed. Analteration of such instructions by the Judge, who then 
gives them to the jury as amended, is a refusal to give them as 
proposed and is error, if the instruction in either form is material, 
and the jury may be misled to the injury of the party excepting. 
If the instruction is not pertinent to the evidence there can be no 
error in refusing it. P. & A. R. R. Co. vs. Atkinson, 450. 


3. Anexception to the charge of the court to the jury that it is not in 
writing, must be taken at the time the charge is delivered. The 
parties may waive the formality of a written charge, and they 
cannot urge upon a motion for a new trial, or on an appeal in 
this court, for the first time, such omission. 17 Fla., 783. West ) 
vs. Blackshear & Co., 457. 

4. To enable this court to determine that there was error in the re- 
fusal of the court below to charge the jury upon the law, with 
reference to proof made on the trial, upon which refusal so to 
charge the alleged errors are based, such evidence should be 
brought here in the bill of exceptions in order to inform this court 
as to the applicability of the request to the facts proved. Blige 
vs. State, 742. 

. In no case, civil or criminal, will an appellate court indulge pre- 

sumptions adverse to the correctness of the rulings of the court 

below. The presumptions which are indulged in are in support 

of the judgment of the court. Id. 
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CHARGE OF THE JUDGE TO THE JURY—(Continued.) 


6. When either the State’s Attorney or the attorney for a defendant, 
in cases provided for by Chapter 2096, Laws, desire the court to 
charge the jury in writing, a request to that effect must me made 
in writing before the evidence is closed. The party cannot sub- 
sequently except to the oral charge, unless he has complied with 
the law in that respect. Id. 


7. The rule is wellsettled that an exception to the charge of the court 

to the jury must be taken to the identical portion or paragraph 

) of such charge as is alleged to be error; and that an exception 
to the entire charge is not sufficient if a single proposition there- 
in is good. 17 Fla., 648, and cases cited. Carter vs. State, 755. 


8. Under Chapter 2431, Laws 1883, the party may, after verdict ren- 
dered, ‘‘embody in a motion for new trial any portion of the 
charge of the Judge which may be deemed erroneous,’’ but he 

" must embody in such motion only such portion of the charge as 
is alleged to be erroneous. That statute does not change the 
rule. It only gives to the party an opportunity to except after 
verdict rendered. Id. 

9. When the charge of the court to the jury is not embodied in the 

} record so that this court may examine it, it will be presumed to 

have been correct, and that the law was properly given to the 

jury. Boswell vs. State, 869. 


CIRCUIT COURTS AND JUDGES, See Prohibition, 2; Venue, 1. 


1. The last clause of Section 7 of Chapter 3248, an act to provide 
summary proceedings against delinquent tenants, approved Feb- 
ruary 16, 1881, which provides that on an appeal from the judg- 
ment of the County Judge the Circuit Court shall try the case de 
novo, is inoperative. By the eleventh section of Article 6 of the 
Constitution the power of the Circuit Court in such cases is ap- 
pellate only, and an appeal, in the absence of a statute regu- 

lating the proceeding, gives the Circuit Court only such power as 

it would have by a eommon law writ of error. The act in other 

respects appears to be valid. King vs. State ex rel., 399. 












2. Where a Circuit Judge, in pursuance of Section 7, Art. 6, of the 
Constitution, has been assigned to hold a term of court in a 
eounty in another Circuit, he becomes, pro hae vice, the Judge of 
the Circuit Court for that county during the continuance of that 
term ; and during that time the power of the resident Judge is 
superseded as to all causes pending in the Circuit Court in that 
county. Clark vs. Rugg, 861. 

3. After the jury retired to their room to consider of their verdict 
the Judge went home. Upon the return of the Judge the jury 

came into court to deliver their verdict. The Clerk was absent. 
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CIRCUIT COURTS AND JUDGES—( Continued.) 
The jurors were called and answered to their names, were then 
asked by the Judge if they had agreed upon their verdict, and hay. 
ing answered that they had so agreed, delivered the same in writing 
tothe Judge. The Judge received the verdict and handed it to the 
Sheriff, and then adjourned the court until the following day. 
Before the Judge left the court-room the Clerk came in, the 
Sheriff gave him the verdict of the jury and he recorded it in 
the minutes of the court : Held, not to be error ; the Clerk is only 
the official scribe of the court. He is to keep regular and fair 
minutes of all the proceedings of the court. The duty of sign. 
ing the minutes so kept by the Clerk is imposed upon the Judge, 
and his signature alone gives them verity. McOlerkin vs. State, 
879. 

4. The Judge may keep his own minutes of the court by entering 
them himself, make his own adjournments, swear the witziesses, 
receive the verdict from the jury, and record or cause the same 
to be recorded in the minutes, which he subsequently verifies by 
his signature. Jd. 

CITATION. See Appeals, 15, 16. 

CIVIL ENGINEER. See Pleading (Law), 12. 

CLERK OF CIRCUIT COURT. See Circuit Courts and Judges, 3, 4. 

CONSIGNMENTS. See Mercantile Laws, 1, 2, 3. 

CONSTITUTIONAL LAW. See Circuit Courts and Judges, 1, 2; Em- 

minent Domain ; Homestead and Exemptions ; Municipal Cor- 
porations, 4, 10; Prohibition, 1. 

1. In testing the question! whether an act of the Legislature was 
passed in conformity to the requirements of the Constitution, 

. the Journals of the Houses of the Legislature will be examined ; 
and if the Journals furnish conclusive evidence that any bill was 
not passed in a constitutional manner it cannot be recognized as 
alaw. State ez rel. vs. Brown, 407. 

2. The Journals of the Senate and Assembly for the year 1883, do 
not show that Chapter, 3416,an act regulating the issuing of 
licenses to sell liqours, wines and beer, was not passed in accord- 
ance with the requirements of the Constitution, and it is con- 
sidered a valid act. Td. 

3. The act of March 11, 1879, Chapter 3131, and the act of February 
22, 1881, Chapter 3247, providing a summary proceeding by war- 
rant of distress for securing the rents due to and the advances 
made by the landlord or at his request, by which the property 
liable to seizure is levied upon without personal notice to the 
tenant, is not in conflict with the constitutional provisions which 
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CONSTITUTIONAL LAW —( Continued.) 
secure the right of trial by jury, and declare that no person shall 








2 | 
Fro be deprived of property without due process of law. The acts 
g provide that the tenant may have the matters in dispute tried by 
e j a jury on replevying the property and tendering an issue. Blan- 
. chard and Burrus vs. Raines, 467. 

P 4, The forms of administering justice and the powers of the courts 
a are subjects of Legislative control. 4d. 

: 5. Where a proceeding is substantially a proceeding in rem a seizure 
’ 


of property in the possession of the owner for the enforcement 
of a lien upon it, is held to be sufficient notice to the owner if no 
other notice is required by the statute. Jd. 


6. The provision of the Constitution that ‘‘the right of trial by jury 
shall remain inviolate’’ does not confer a right toa jury trial 
where the right did not before exist, but secures the right against 
abridgment in casés where it existed prior to the adoption of the 
Constitution. There is n> infringement so long as the right is 
not directly or indirectly denied. Jd. 


7. The title of a statute is ‘‘an act to amend section 23 of an act ap- 
proved February 4, 1869, entitled an act to provide for the incor- 

) poration of cities and towns and establish a uniform system of 

municipal government in the State.’’ The body of the act con- 

taining the amendment consists of three sections. The first sec- 
tion gives the city power to raise by tax and assessment money 

for general municipal purposes. The second section prescribes 4 

method of valuation, limits the tax, and restricts appropriation. 

The third section legalizes assessments made before the passage 

of the act by the city according to the act then regulating assess- 

ments, and gives the power to enforce and collect the tax. The 
subject of the various sections of this act concerns the matter of 
taxation by cities for municipal purposes, and the general subject 

) ‘ of the act as expressed in its title is the establishment of munici- 
pal governments. The act, therefore, is not in conflict with 
Section 14, Article IV of the Constitution. The act embraces 
but one subject and matter properly connected therewith, and 
that subject the title briefly expresses. Gibson vs. The State, 
16 Fla., 291, cited and followed. City of Jacksonville vs. Bas- 
nett, 525. 

8. An assessment of a tax is declared illegal by the courts for want 
of power in the municipal government to impose such a tax. 
The Legislature subsequently legalizes the assessment and con- 

4 fers the power to levy the tax. The power tocollect and to levy is 

not retrospective, and to the extent that the legalizing the assess- 

ment is retroactive, it is within the power of the Legislature, 
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unless there is some other objection to it than that it is retroac. 
tive. If the assessment is such as the Legislature could have 
authorized at the time in the event the city had then the power 
to levy it, it can legalize it for future action by the city under the 
newly granted power. Jd. 


9. The Legislature does not by such act directly levy the tax. The 


whole machinery for its assessment and collection is put in 
operation by the city except the original power to collect such 
tax, and this is simply an assessment and collection of a tax by 
the city, which tax is authorized by the Legislature: Quere, 
Whether the Legislature can directly assess, levy and collect a 
tax of this character. (Section 6, Article XII, of the Constitu- 
~ tion construed so far as it relates to this legislation.) Jd. 


10. The 18th section of the Internal Improvement act of 1855, in ex- 


empting the employes of certain railroads from the duty of 
working on public roads, gave au immunity to such employes, 
but such immunity was not in the nature of an irrevocable con- 
tract with the roads or the laborers. The repeal of the immu- 
nity and imposing the duty was within the discretion of the 
Legislature. Hx parte Thompson, 887. 


CONTEMPT. See Appeals, 1. 
CONTINUANCE. See Appeals, 11. 
CONTRACTS. See Damages, 1, 2, 3,4; Mercantile Law, 1, 2, 3, 4; 


Negligence, 1, 2, 3, 4; Married Women; Parent and Child ; 
Pleading (Law), 12; Sheriff’s Sale, 1, 2, 3. 


1. No obligation to pay the members of a volunteer association for 


the extinguishing of fires in a municipal corporation arises or is 
implied from the simple rendition of such service, and where they 
claim compensation the burden of proof is upon them to show a 
contract to that effect. City of Jacksonville vs. tna 8. F. £. 
Co., 100. 


2. The evidence in the record of this case is substantially as follows : 


The record of the city covering the matter of the compensation 
of the £tna Steam Fire Engine Company clearly discloses a state 
of facts and contract which admits a debt by the association to 
the corporation on the 10th of March, A. D. 1871, and provides 
for its satisfaction and payment by service to be rendered there- 
after, upon terms to be thereafter agreed upon by the city and 
the company. Jd. 


8. A person who was Mayor of the city in 1869, 1870, 1871, 1875 and 





during other years to 1881, swears that according to his recollec- 
tion the city assumed the outstanding debt of the company, and 
took a mortgage on the engine to secure its repayment ; that he 
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was Mayor at the time the question of paying the companies 
came up ; that he introduced an ordinance allowing compensa- 
tion, and that to the best of his recollection it was not passed. 
No ordinance or contract allowing compensation is shown by the 
records of the city. Jd. 


4, A person who was Clerk of the City Council during the years 1873, 


1874 and 1875 swears that during that time the city passed a reso- 
lution transferring the engine to the company, the amount due 
the company under acontract previously made with them and to 
his term of office to be allowed as payment for the engine, in whole 
or in part, so far as it would go. This resolution, he swears, was 
lost while he was Clerk and before he recorded it. The contract, 
he swears, provided in terms that the city should pay to each of 
the fire companies twenty five dollars for each hour they worked 
at a fire in the city; that he only remembers having seen and 
read it over; that be does not recollect its date, and that it was 
lost while he was Clerk: Held, That the finding of a referee 
awarding damages at the rate of $25 per hour for services ren- 
dered from February 12, 1871, to and including July, 1878, for 
the sum of $6,900, giving a credit for the admitted debt of the 
company to the city of $3,500 on the 12th of March, 1871, is 
clearly contrary to the evidence, and the only consistent construc- 
tion of the testimony of the Clerk, with the records of the city 
and the acts of the parties, is that the contract, to the existence 
of which he swears, bore date before the 12th of February, A. 
D. 1871, and was thus controlled by the terms of the subsequent 
contract of that date, and that such finding of the referee, being 
clearly contrary to the testimony, should be set aside and a new 
trial awarded. Id. 


5. The statute giving a lien and remedy to the landlord for rent and 


advances enters into and forms part of the agreement for leasing. 
Blanchard and Burrus vs. Raines, 467. 


6. A note promising to pay a sum of money for rent of land to which 


is appended a stipulation that if this note and another for the 
same amount shall be promptly paid when due the payee shall 
make title to the land to the maker of the notes, otherwise the 
amount to be deemed as rent only is but a promise to pay rent, 
which may become purchase money upon full compliance by the 
lessee. Id. : 


7. A. contracts with B. to do certain work. One of the stipulations 








of the contract is that payments shall be made to B. when the 
work contracted for shall have been inspected and accepted, A. 
reserving ten per cent. from each payment until the whole work 
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CONTRACTS—( Continued.) 
shall have been inspected and accepted ; A. to have power in case 
of B.’s failure to perform the work faithfully, to annul the con- 
tract. The reserved percentage in such event was to be forfeited. 
B. contracts with C. to do the work upon like terms as existed 
between himself and A. C. performs a part of the work but fails 
to complete it and abandons it. B. completes the work and eo}. 
lects the money due on the entire contract : Held, That C. is not 
entitled to the ten per cent. retained from amounts due him for 
work done by him under his contract with B. Lara, Ross & Co, 
vs. Greeley et al., 926. ) 

CORPORATIONS. See Decrees and Judgments, 6; Quo Warranto. 


1. The creditors of a dissolved insolvent corporation may seek a 
court of equity to subject its real property and effects to sale to 
satisfy its debts without proceeding at law to judgment, execu- 
tion and return of nulla bona. In this case the time in which, 
by the statute, the existence of the corporation for the purpose 
of being sued was continued had expired. Howe vs. Robinson, 352. 


2. The dissolution of a corporation does not extinguish its debts. 
The debts survive, and its creditors may enforce their claims 
against any property belonging to the corporation which has not ) 
passed into the hands of a bona fide purchaser. Such property 
is affected with a trust primarily for the benefit of creditors. Jd. 






































3. Seire facias quare executionem non does not lie upon a judgment 
against a dissolved corporation after the expiration of the time 
in which its existence is continued for the purpose of being 
sued. Id. 


COSTS. See Appeals, 6,7; Landlord and Tenant, 9. 


1. A demurrer interposed in the Circuit Court is overruled. There 
is no question of the equity of the bill. Upon appeal this court 
discovers that an infant plaintiff was not properly before the 
court ; that the widow of the deceased intestate was suing in a 
right which did not exist, and had omitted to make certain al- 
legations. Upon remanding the cause this court directed that 
an amendment be allowed. The defendant as to costs under 
these circumstances should stand in no better position than if he 
han set up the grounds in his demurrer, and the court should 
have sustained his demurrer. Costs of the amendment an no 
more should have been allowed. This was the extent of the ad- 
ditional cost incurred and no more under the usual practice was 
permissible. Sanderson’s Administrators vs. Sanderson, 292. ‘ 

2. Where the suit is by distributees for an account at the hands of 

the administrator, who is also a debtor to the estate as surviving 

partner in a partnership of which the deceased intestate was the 
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COSTS—( Continued.) 
other member, and the distributees in said suit claim and recover 
a balance against him as surviving partner, neither the estate 
nor the interest of any distributee should be charged with any 
costs incurred in connection with the accounting as surviving part- 
ner, where the claim is resisted by the surviving partner after a 
failure by him to render an account of partnership transactions. 
Here the surviving partner has no claim to costs, either as be- 
tween party and party or as between attorney and client. As to 
the matter of the suit for distribution notwithstanding the dis 
allowance of some of the claims of the administrator, and not- 
withstanding the fact that upon an accounting he is found in- 
debted to the distributees, he is entitled to his costs as between 
party and party, and also to any reasonable charge which he has 
incurred for attorney’s fees, in the matter of his accounting and 
settlement as administrator in a case where he has acted in good 
faith without fraud, and his administration is followed by a full 
and fair settlement, and where from the positions assumed by 
the distributees he was forced to submit to litigation in order to 
arrive at any fair settlement. Jd. 
3. Anadult distributee is not responsible for all the costs incurred in 
a suit for the settlement of an estate in which a minor is a co- 
distributee. If not paid from the estate a portion of the costs 
would go against the next friend. Here a proportionate share 
should be charged against the part of the funds coming to the 
infant, as the suit is in good faith and for her interest by the 
next friend. Id. 
COUNTY BONDS. See Municipal Corporations, 8, 9, 10, 11, 12, 13. 
COUNTY COMMISSIONERS. See Judge of Probate ; Municipal Cor- 
porations, 1, 2, 3, 4, 10, 11, 18 ; Licenses, 9, 10, 11. 

COUNTY COURTS AND COUNTY JUDGES. See Appeals, 8, 9; 
Judge of Probate. 

COUNTY COURTS AND COUNTY JUDGES. See Appeals, 8,9; Cir- 
cuit Courts and Judges, 1; Judge of Probate ; Writ of Error, 2. 

COUNTY SEAL. See Municipal Corporations, 13. 

COURTS. See the Several Courts and Clerk of the Circuit Court. 


CREDITOR’S BILL. See Fraudulent Conveyances, 1, 3; Lien, 4; Ad- 
ministrators and Executors, 4; COerporations, 1; Practice 
( Equity), 14. 
CRIMINAL LAW. See Charge of Judge to Jury,1; New Trial, 1, 6, 
7,9; Venue, 1; Writs of Error, 1. 
1, An indictment must be found within the time limited by statute, 
Sig offence charged therein will be barred. Anderson vs. State, 
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2. An indictment was found at the spring term of the court, held in 





April, 1882, alleging that the-.defendant had committed an 
offence, not punishable with death, on or about the first day of 
March, 1880: Held, That the offence was barred by the statute : 
the judgment arrested and the defendant discharged. Id. 


. “Premeditation”’ is defined as meaning, intent before the act, but 
not necessarily existing any extended time before the act. 
‘‘Premeditated design,” as used in the statutes relating to homi- 
cide, means an intent to kill, design means ‘‘intent,’’ and both 
words imply premeditation. rnest vs. State, 383. 

. The question of premeditation is a question of fact and not of law, 
and like all other facts, it must be determined by the jury. Jd, 


. It is not in cases of a doubt, created by the evidence, in the minds 
of the jury, that they are to acquit 4 prisoner on trial, but it 
must be a reasonable doubt, one conformable to reason, a doubt 
which would satisfy a reasonable man. It is said to be, “ that 
state of the case which, after the camparison and consideration 
of all the evidence, leaves the minds of jurors in that condition 
that they cannot say they feel an abiding conviction, to a moral 
certainty, of the truth of the charge.’’ Id. 

. An indictment under sub-Chapter 4, Section 39 of Chapter 1637, 
Laws of 1868, charging that the defendant, ‘‘ feloniously did buy, 
receive and have, and did then and there aid in the concealment 
of certain stolen property of,’’ &c., knowing the said property to 
have been feloniously stolen, &c., is good, the words ‘‘ and have ”’ 
being mere surplusage, and not liable to mislead the defendant. 
Bradley vs. State, 738. 

. When a statute makes either of two or more distinct acts, con- 
nected with the same general offence, and subject to the same 
punishment, indictable as distinct crimes, they may, when com- 
mitted by the same person at the same time, be coupled in one 
count and constitute but one offence. Id. 

. The indictment in such a case might be either for the buying or 
the receiving, or the aiding in the concealment of the stolen 
property ; but where it combines all these offences in one count, 
it is but one offence, and the punishment is no greater than 
when but a simgle charge, as of buying, is made and estab- 
lished. Id. 

. An application for the continuance of a cause is addressed to the 
sound discretion of the court, and ordinarily such discretion 
will not be interfered with by the appellate court. But where 
the court can see that the rights of the party may have been 
jeoparded, and the rule in regard to the application has been fully 
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complied with, and there has been no previous delay, and espe- 
cially when the application is made on the very day of the find- 


_ ing of the indictment, this court will control such discretion. 


Blige vs. State, 742, 

On the trial of a prisoner for an aseault with a deadly weapon with 
a premeditated design to effect the death of the person assaulted, 
it is not sufficient for the court to charge the jury that ‘‘the as- 
sault must have been made with a dangerous or deadly weapon.”’ 
The question of premeditation is also a fact for the jury to find, 
and they should be satisfied of such fact by the evidence, beyond 
a reasonable doubt. Jd. 


When either the State’s Attorney or the attorney for a defendant, 


in cases provided for by Chapter 2096, Laws, desire the court to 
charge the jury in writing, a request to that effect must be made 
in writing before the evidence is closed. The party cannot sub- 
sequently except to the oral charge, unless he has complied with 
the law in that respect. Jd. 


A weapon may be a deadly weapon, although not especially desig- 


nated for offensive or defensive purposes, or for the destruction 
of life or the infliction of injury. Jd, 


An indictment charging that the accused broke and entered, with 


intent to commit a felony, ‘‘a certain building, to wit : the Main 
Exhibition Building of the Middle Florida Agricultural and Me- 
chanical Fair Association,’’ is fatally defective in not alleging that 
the building is the property of a corporation or persons. Pells vs. 
State, 774. 


The rule is well settled, that the ownership of the building so 


burglariously entered must be alleged in the indictment. d. 


At common law, a boy under the age of fourteen years is pre- 


sumed to be incapable of committing the crime of rape. Wil- 
liams vs. State, 777. 


A State Attorney has no authority to amend an indictment found 


by a grand jury, by his individual indorsement thereon. The 
only legal manner in which an amendment can be made is pro- 
vided for in Chapter 1007, Laws 1860. Dickson vs. State, 800. 


The allegation of the time or date of the commission of the 


offence is one of substance and not of form. A mistake in such 
allegations is not susceptible of amendment. Jd. 


The defendant was indicted in April, 1884; the offence was 


charged to have been committed in December, 1884; the State 
Attorney endorsed upon the indictment over his signature these 
words : ‘The date upon which the State relies is the tenth day 
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of December, A. D. 1883, and not the tenth day of December, 
A. D. 1884.’’ Held, That the amendment was void and did not 
change the allegation in the indictment in that respect. The 
time alleged is matter of substance, and it being an impossible 
day, the indictment was bad, and the judgment is arrested. Ji. 

It is necessary for an indictment to state the county within which 
the offence was committed, and the proof must affirmatively sus- 
tain such allegation. Cook vs. State, 802. 


. The venue is a necessary part of an indictment, and it must be 


proven as laid. Robinson vs. State, 804. 


. The time of the commission of the offence must be proven to 


show that the prosecution is not barred by the statute of limita- 
tions. Td. 


. Inthe trial of an indictment for larceny it is always necessary to 


prove the value of the property alleged to have been stolen, in 
order to determine the grade of the offence and the penalty to be 
imposed. Whitehead vs. State, 841. 


. The conviction of a defendant of assault and battery, upon a 


plea of guilty, in a court held by a Justice of the Peace, consti- 
tutes no bar to a subsequent indictment and prosecution for an 
assault with adeadly weapon with a premeditated design to effect 
death, or of an aggravated assault, based on the same act. Bos- 
well vs. State, 869. 


. A conviction or acquittal, in order to .be a bar to another prosecu- 


tion, must be for the same offence, or for an offence of a higher 
degree, and necessarily including the offence for which the ae- 
cused stands indicted. Id. 


. A legal acquittal or conviction in any court of competent jurisdic- 


tion is sufficient in law to preclude any subsequent proceedings 
for the same offence in any other court. Jd. 


. In order to convict a defendant of the crime of perjury, the offence 


must be proved by the oath of two witnesses, or by the oath of 
one witness and by other independent and corroborating circum- 
stances which is deemed of equal weight with another witness. 
McClerkin vs. State, 879. 


CROSS BILL. See Mortgage, 4. 
DAMAGES. See Bills of Exchange, 4; Equity and Equitable Jurisdic- 


tion, 1; Set-off. 
Where a party sells and delivers to another party at a port of en- 
try in this State a quantity of timber on board a ship, and guar- 
antees the same to be of ‘‘the season’s manufacture, and of fair 
average quality, the measurement to overrun the specifications,” 
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DAMAGES—( Continued.) 
the measure of damages to be recovered in an action for a breach 
of the contract is controlled by the difference in the value of the 
timber in the market where the contract was made, and the tim- 
ber delivered. Merritt vs. Wittich, 27. 

2. The refusal of the court to receive evidence in such a case of the 
difference in such value in the market of Liverpool, where the 
contract does not provide for such an assessment of damage, and 
where there is no allegation in the declaration that the damage 
was there to be assessed, is not error. Id. 


| 8. The contract or agreement of parties in Liverpool for the purchase 





and sale of such timber, to receive from their consignor, in Pen- 
sacola, a certain sum in full for damages on a breach of such con- 
tract to be completed in Liverpool, is not evidence of the value 
of the timber as guaranteed in Pensacola, and its market value 
: in Pensacola. Jd. 


4, The general rule is, ‘‘ That damages recoverable will be calculated 
at the market value of the goods at the time and place when and 
where they ought to have been delivered.’’ ‘‘ And evidence of 
the value of such goods in a foreign market cannot be received 

° ) upon a question of damages, unless it is averred in the declara- 

tion that the goods were bought for that market.’”’ Id. 


DECLARATION. See Bill of Particulars ; Municipal Corporations, 8 ; 
Pleading (Law), 2, 11, 12. 

DECREES AND JUDGMENTS. See Administrators and Hxecutors, 

4; Attachment, 2; Criminal Law, 28, 24, 25; Hvidence and Wit- 

nesses, 15, 16; Ejectment, 1, 6; Fraudulent Conveyances, 3; 

Lien, 5; Parties, 1; Practice (Hquity), 4, 5,16, 17, 19, 20 ; Pro- 
hibition, 1; Replevin ; Sheriff’s Sale, 1. 

1. A former adjudication of the cause of action is not proper ground 

of a motion to dismiss, but is matter of defence. Coffee vs. 

é Groover, 64. 

2. A mere extract from a record of a judgment is not evidence to 
prove a judgment. The whole record or an authenticated or 

: proved copy is necessary. Walls vs. Hndell et al., 86. 

3. The expiration of the time during which an execution may be 
issued upon a judgment under the statute without proceeding by 
scire facias quare executionem non does not destroy the binding 

efficacy of the judgment upon the land of the debtor, and the 

judgment creditor can resort to proceedings other than that of 
sctre facias when he can make them available to collect his debt. 

Howe vs. Robinson, 353. 


4. Scire facias quare executionem non does not lie upon a judgment 
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DECREES AND JUDGMENTS—( Continued.) 





against a dissolved corporation after the expiration of the time 
in which its existence is continued for the purpose of being 
sued. Id. 


5. Real property levied on under a junior judgment and sold, is stijj 


subject to the lien of an older judgment, and the circumstance of 
not proceeding upon the older judgment until a subsequent lien 
has been obtained and carried into execution will not displace the 
prior lien. The case of Moseley vs. Edwards, 2 Fla., 429, cited 
and followed. Jd. 


6. The statutory limitation to an action upona judgment in this State 


is twenty years. Where the judgment is against a dissolved cor- 
poration, the time which has expired is fifteen years, and during 
the greater part of this time there was no corporation in exist- 
ence from which payment of interest or principal of the judg- 
ment debt could have been demanded, or against which proceed- 
ings to revive the judgment for the purpose of obtaining an exe- 
cution thereon could be had, and there is no circumstance from 
which payment could be inferred, a court of equity will not re- 
fuse to enforce the judgment on the ground of laches or pre. 
sumed payment of the debt. Buckmaster vs. Kelley, 15 Fla., 
195, cited and followed. Id. 


. An assignment by a debtor to a creditor of his interest in lands of 


his father’s estate in which he has a fee in remainder, the assign- 
ment not being recorded, is not valid in law or in equity as against 
the lien of a subsequent judgment against the debtor in favor of 
a third party who bad no notice of the assignment. Zldridge, 
Dunham & Co. vs. Post, 579. 


. A judgment against a tenant in common or copartner is a lien upon 


the interest of the debtor in the land, and if upon a partition this 
interest is converted into money, the priority of the judgment lien 
is preserved as against the fund. Jd. 


. The lien of a creditor under a creditor’s bill has no preference over 


the lien of prior judgments against lands which were subject to 
levy under execution. The priority of lien of a judgment creditor 
by the filing of a creditor’s bill exists as a reward of diligence in 
the discovery of and subjecting assets of the debtor which were 
not within the reach of execution at law; and is not allowed as 
against a prior judgment which was a lien at law upon property 
subjected and converted into money by a sale in partition pro- 
ceedings. Id. 


10. A decree pro confesso in default of pleading against a defendant 





who has been summoned by publication, must be signed by the 
Judge. If signed by Solicitors it is nugatory. [In this case 
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DECREES AND JUDGMENTS—( Continued.) 

| there is another order signed by the Judge, which is substan- 

, tially a decreg pro confesso.| Rushing vs. Thompson, 583. 
11. A final decree rendered against a party failing to plead or answer, 
| without a decree pro con. having been entered, may be irregular, 
: | but the final decree is not therefore void. If erroneous, it may 
be set aside on appeal, but no advantage can be taken of the 
error collaterally, as when the record is offered in evidence. Jd. 



































12. After a decree pro confesso the complainant may proceed ez parte, 
and on his motion the cause may be referred to a referee for trial 
and final decree under the Constitution and the statute, and a de- 
cree rendered by a referee so appointed, when duly recorded, is 
effective as a decree rendered by the court. Jd. 


DECREES PRO CONFESSO. See Decrees and Judgments, 10, 11, 12; 
Practice (Equity), 6, 7, 8, 9, 10, 11, 12, 16, 17. 

DEEDS. See Appeals, 18; Hvidencé and Witnesses, 2,3; Married Wo- 
men, 2; Taxes and Tax Titles, 1, 2, 3, 7; Vendor and Purchaser- 


1. Where the courses and distances in a deed do not cover the quan- 
tity of land called for and are therefore uncertain as bounda- 
ries, and there are other boundaries given in the deed by adjoin- 

ing tracts which are ascertained and sufficiently established, the 

lines will be extended to them where such a course is consistent 
with the manifest intention of the parties. Hogans vs, Carruth, 

19 Fla., 84, cited and followed. Simmons et al. vs. Spratt, 495. 


2. If the intended grantee in a deed is not named he should be ascer- 
tained by description so as to be distinguished from all others. 
‘A deed which sets apart, distributes and conveys “‘a lot of land 
to the estate of Daniel W. Hart,’’ Daniel W. Hart being dead, 
does not pass the legaltitle to his niece, his devisee under his will . 
entitled to his estate, and a purchaser of the interest of the de- 
visee of Daniel W. Hart in such lot acquires no legal title. Id. 


3. A grantee ina quit claim deed, or deed of release, occupies the 
same position in respect to an unrecorded prior deed or mortgage 
as did his grantor. He is not a bona fide purchaser without no- 
tice within the meaning of the recording acts. Snow and Long 
vs. Lake, 656. 

4. A mortgage, though unrecorded, is good as between the parties 
thereto ; and an assignee or releasee by quit claim of the mort- 
gagor’s interest is not allowed to invoke the aid of the registry 
laws to avoid a prior mortgage. Jd. 

DEMURRER. See Pleading (Hquity), 1, 2; Pleading (Law), 4, 8, 11, 
14, 15. 

DESCENTS. Seé Ejectment, 5; Husband and Wife; Statute of De- 
scents, ' 
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DISMISSAL OF ACTION. See Decrees and Judgments, 1. 
DOWER. See Homestead and Exemptions, 1, 2. 

1. A report of commissioners alloting dower, which by mistake sets 
apart to one of the parties land not embraced in the bill, should 
be set aside and recommitted for correction and a proper allot- 
ment. Brokaw vs. McDougall et als., 212. 

2. Commissioners in partition report that they have allotted to the 
widow the house buildings and improvements with ten acres, 
and to the two children of decedent fifty or sixty acres each, 
without buildings, and that in their judgment the division is 
‘‘equal, equitable and fair,’’ but make no estimate of value or 
productiveness. On motion to set aside the report, affidavits of 
two citizens were filed in support of exceptions to the report, 
who agree that the value of the share allotted to the widow is 
six thousand dollars, and that of each child about six hundred 
dollars, and no other testimony as to value was before the court: 
Held, That prima facie such division is manifestly unjust to the 
children, and a decree setting aside the report will not be dis- 
turbed. i. — 

3. When commissioners in partition take testimony for the purpose 
of ascertaining the value of property to be divided, they should 
return the same to the court so that the court may determine as 
to the correctness of their report. And when testimony is to be 
taken the parties should have notice so they may be present, by 
themselves or agents, it being a judicial investigation affecting 
their interests. Id. 

EJECTMENT. See Appeals, 4; Deeds, 1, 2; Hvidence and Witnesses, 
8,5; Pleading (Law), 1, 3, 4, 8, 9, 10. 

1, A judgment in ejectment in favor of the plaintiff should state the 
quantity of the estate recovered. This is required by the statute 
of 1881; and a judgment which does not show what estate is 
recovered and to be delivered must be set aside and a proper 
judgment entered by the court, conformable to the verdict. Neal 
vs. Spooner, 38. 

2. A plaintiff in ejectment is bound by the allegations in his declara- 
tion, and can recover possession of no greater quantity of land 
than he claims. He may, under certain circumstances, recover a 
lesser estate, interest or quantity, but never a greater. Horne vs. 
Carter’s Administrators, 45. , 

3. It is not error for the court to refuse to give an instruction to the 
jury, requested by defendant’s attorney, as to the adverse pos- 
session claimed by the defendant, unless there is embodied in 

such request a submission to the jury as to the fact whether such 
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EJECTMENT—( Continued.) 
adverse possession had continued for the statutory period of. 
seven years. Id. 

4. When a jury brought into a court a verdict in ejectment, in favor 
of the plaintiffs generally and for damages, and, before the ver- 
dict is entered in the record, the court instructed them to bring 
in a verdict in the form required by law, and directed that a 
proper form be prepared, which being done the jury retired and 
brought in their verdict in legal form, signed by their foreman, 
upon which judgment is entered, there is no error in the proceed- 
ings. A jury may vary or correct a verdict before they are dis- 
charged and before it is recorded ; and a form of verdict pre- 
pared under the direction of the court, assented to by the jury, 
is sufficient. Coffee vs. Groover, 64. 

5. A suit in ejectment is brought by seven plaintiffs, brothers and 
sisters, and one of them before trial dies unmarried and no exec- 
utor or administrator is appointed, the remaining co-plaintiffs 
and her mother being her heirs at law inheriting equally her un- 
divided one-seventh of the land. The mother inheriting one- 
seventh of the share of the deceased, to wit: one forty-ninth, 
and she not being a party plaintiff, the right of action for such 
mother’s share does not survive to the six brothers and sisters ; 
but the rightof action for the entire residue of the land, to wit : 
forty-eight forty-ninths, does survive to the remaining plaintiffs, 
under the laws of this State and the rules of the Circuit Court. 
McClellan’s Digest, 829, Sec. 73; C. C. Rules, 87. Jd. 


6. A judgment in proceedings for forcible entry and detainer is not 
evidence in ejectment, either in bar of a right of recovery of the 
premises, or of mesne profits. Walls vs. Hndell, 86. 


7. An adverse possession of land under claim of title of less than 
seven years does not bar the right of action of the true owner or 
his grantees. Where the defandant in ejectment is in actual pos- 
session, the plaintiff cannot recover where he fails to show legal 
title in himself or that he was a prior actual occupant ousted by 
the defendant. Simmons vs. Spratt, 495. 

8. In ejectment it is incumbent on the plaintiff claiming under deeds 
to show proper conveyances from a party having title or prior 
possession, in order to put a defendant in possession to proof of 
his right. Dubois vs. Holmes, 834. 

ELECTIONS. See Municipal Corporations, 6, 11. 

1. Registration of voters can only be made in the manner and at the 
time prescribed by the act of 1877, chapter 3021, to wit : between 
the first Monday of October and a period ten days before the 
holding of a general election in the same year, at which time the 

66 
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[5] 






‘ 


registration books are required to be closed. Registration at any 
other time or in any other manner is not a legal registration, 
State ex rel. vs. Commissioners, 859. 


ELECTORS. See Hlections. 
EMINENT DOMAIN— 
1. The State has the right to make a compulsory purchase of, or to 


condemn the property of the citizen for a public use or purpose, 
just compensation being made to the citizen for it. Moodyvs. R. 
R. Company, 597. 


2. Such right the State through the legislative department of the 


government may grant to an incorporated railway company hay- 
ing the usual franchises and duties attaching to such companies, 
to the extent that the property is necessary for the use of the 
corporation in accomplishing the purposes of its creation. The 
statute, however, must provide just compensation to the citizen 
for his property so authorized to be taken. Jd. 


3. Neither an award of damages, nor a judgment against a corpora- 


tion for damages ascertained, or to be ascertained by commis- 
sioners, is a just compensation to the citizen for the appropria- 
tion of his property by the corporation to its use in the construc- 
tion of its road. Jd. 


. The designation of the corporation in whom such hight to condemn 


for public use is to be vested, the method of condemnation and 
the fixing the nature and extent of the compensation to be made 
for the property, are powers vested exclusively in the legislative 
department of the government. Jd. 


In this case an entry for the purpose of continuing an unlawful ap- 


propriation or taking was enjoined. Subsequently the injunction 
was dissolved upon the corporation obtaining a bond approved . 
by the Judge under which the value of the property to be taken 
was secured to be paid after appraisement to the landowner : 
Held, In the absence of legislation giving such right to the cor- 
poration, that the court had no power to authorize a compulsory 
purchase by it or to prescribe a method of condemnation, or fix 
a compensation, just or unjust; that these were legislative 
‘*functions,’’ which no part of the judicial department of the 
government could exercise unless the power so to do was “‘ex- 
pressly provided for by the Constitution.’’ The last clause of 
Section 8 of the Declaration of Rights, Article 8 of the Consti- 
tution, and so much of Chapter 1987 of the Laws, as proposes 
to vest in railroad corporations the right to condemn property and 
to fix the compensation to be made, construed. Jd. 
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EMINENT DOMAIN—( Continued.) 

6. A section or a part of a section of a statute providing a method 
by a corporation of exercising the right of compulsory purchase 
of land may be unconstitutional. If, however, there are suffi- 
cient independent provisions constitutional in their character to 
provide a complete method of proceeding, effect will be given to 
such last named portions of the.act and the condemnation au- 
thorized. State ex rel. vs. R. R. Co., 616. 


7. Section 20 of Chapter 1987, being the general statute for the incor- 
poration of railroads in this State, in so far as it authorizes a 
railroad company which has not acquired title to land upon 
which it has constructed its track to have an appraisal for the 
damages done to the owner thereof to remain in possession dur- 
ing the pendency of the proceedings, and to have a stay of all ac- 
tions pending against the company on account thereof on such 
company paying into court a sufficient sum to pay the compensa- 
tion therefor when finally ascertained, is constitutional. The 
rights of the several parties under this section, so far as it con- 
trols this case, determined. So also is there sufficient and ade- 
quate means to ascertain the value of the land constitutionally 
prescribed and fixed by the 14th section of the same act. Id. 


8. The mode or method of exercising the right of eminent domain 
in the absence of any provision in the organic law regulating it 
is within the discretion of the Legislature. The limitation is that 
it shall be exercised for a public purpose, with just compensation; 
and vesting the power of ascertaining it in a court and apprais- 
ers, is constitutional. It is not necessary that the owner shail 
have the right under the act to institute the proceeding to con- 
demn the property, or that his right of action should be in- 
creased Id. 

9. In cases of actions by land owners against railroad companies, 
the Legislature has the power to prescribe reasonable rules, stay- 
ing such as seek to dispossess the company pending constitutional 
proceedings of condemnation by it. Id. 

10. Prior occupation of the land without authority of law, even 
though it be a trespass, will not preclude the company from tak- 
ing subsequent measures authorized by law to condemn the land 
for its use. Id. 

11. This court will not issue a writ of prohibition to the Circuit Court 
when it is acting within its constitutional powers in the enforce- 
ment of the constitutional provisions of the act above named. Jd. 

EQUITABLE PLEAS. See Pleading (Law.) 

EQUITY AND EQUITABLE JURISDICTION. See Boundaries, 3; 
Corporations, 1; Injunction, 9; Partition, 3; Sheriff’s Sales, 3. 

1. Where the claim is for damages resulting from false and fraudulent 
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EQUITY AND EQUITABLE JURISDICTION—( Continued.) 
representations made by the defendants to the plaintiffs, the 
remedy, if the plaintiffs have a case, is at law not in equity. 
Montgomery vs. Knoz., 372. 

ESTATES OF DECEASED PERSONS. See LZzecutors and Admin- 

istrators. 

ESTOPPEL. See Ejectment, 2; Municipal Corporations, 11. 

EVIDENCE AND WITNESSES. See Bill of Particulars, 1; Books 

of Account ; Constitutional Law, 1, 2; Damages, 2, 3, 4; Hject- 

ment,6; Fraudulent Conveyances, 2; Journals of the Legisla- 
ture ; Pleading (Equity), 3; Pleading '(Law), 1,3; Statute of 

Frauds, 3; Trusts and Trustees, 3, 5. 


1. General statements of an insolvent debtor as to the amount of his 
indebtedness to one of two contending creditors, both the insol- 
vent debtor and such one of the contending creditors failing to 
give any itemized account or clear exhibit of the alleged debt, 
cannot be regarded as conclusively establishing the debt in a case 
surrounded with other suspicious circumstances. Richardson vs. 
Hutchinson, 21. 


2. The record of a deed is not proper evidence, if objected to, with- 
out proof of an original duly executed. The original is not per se 
evidence, but its execution. must be proved by evidence other 
than the certificate of proof or acknowledgment for record. 
Neal vs. Spooner, 38. 


3. When a deed does not locate the land described as being in a given 
county or State, oral testimony is competent to identify the prem- 
ises as to location and boundaries. Coffee vs. Groover, 64. 

4. A certified copy of a will as ‘‘a true copy from the records of this 
office,’’ without any mention that the will had been duly proved 
or admitted to probate and containing no copy of the probate or 
record of the proper tribunal, is not legalevidence. Jd. 


5. Evidence to show that a deed absolute is in equity a mortgage 
may be given by parol under a plea‘on equitable grounds under 
the statute. Walls vs. Endell et al.,86. 


6. The effect of the exceptions to the general rule, as provided in 
Chapter 1983, Laws 1874, McC. Dig.. 518, $24, is not to render a 
witness incompetent generally, but only incompetent to testify 
upon certain specified subjects, namely : ‘‘ transactions and com- 
munications,”’ had with the deceased in his lifetime. Any party 
may testify to any fact pertinent to the issue, if it does not come 
within the exceptions as provided in and by the statute. Belote 
vs. O' Brian’s Administrator, 126. 


7. Where a fact alleged in a petition or bill in equity is at issue and 
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EVIDENCE /AND WITNESSES—( Continued.) 








10. 


11, 


12. 


) 13. 


14, 


is testified to by one witness only, and an equally credible wit- 
ness positively denies the fact or transaction (he being a party to 
it), and there is no other evidence bearing upon the fact alleged, 
itis error to find that the fact is proved in favor of complainant, 
Coker vs. Dawkins, 141, 


. Where plaintiffs allege the existence of a partnership between 


themselves and a party deceased in a suit against the executor of 
the will of the deceased party, such plaintiffs are incompetent 
witnesses under the statute to establish transactions or commu- 
nications between them and the deceased party by which they 
claim a partnership resulted, no evidence of such partnership 
appearing upon the books of the firm. Zppinger, Russell & Co. 
vs. Canepa, 262. 


. Where the conflict in the testimony is clear and the court cannot 


upon a review of the evidence say that the findings of a master 
and a referee are wrong, they must be sustained. In a case 
of simple conflict the court cannot direct the finding to be for 
one party rather than the other. Jd, 


An administrator, under the statute, is a competent witness to de- 
clarations and admissions of the deceased intestate 7s to claims 
againsthim. Sanderson’s Administrators vs. Sanderson, 292, 


Letters written by the Chief Engineer of a railroad company, not 
being of the res geste, are not admissible in evidence in favor of the 
company. P. & A. R. R. Co. vs. Atkinson, 450. 


Testimony as to what expenses were necessary to be incurred by 
an engineer upon one section of a road in its construction, is not 
competent to show what outlay was proper upon another section, 
there being no evidence that the conditions were the same in both 
sections. Id. 

It is error to receive in evidence the statement of a party made in 
his own behalf to a third person, without in any way connecting 
the other party therewith as it furnishes no legal proof of the 
facts claimed to exist by reason of such evidence. Especially is 
it error when such evidence has a tendency to mislead the minds 
of the jury in coming to a correct conclusion. Mills et uz. vs. 
Joiner, 479. 

It isa well established principle that hearsay evidence “is held in- 
competent to establish any specific fact, which in its nature is sus- 
ceptible of being proved by witnesses who can speak from their 
own knowledge.”’ Jd. 


5. The general rule is that if a deed purport to have been executed 


under a power, either of a public or private character, or by the 
officer of a court under a decree, and it is sought to use the deed 








1040 INDEX. 


EVIDENCE AND WITNESSES—( Continued.) 


in evidence, the power should be shown, and in case of deed un- 
der a decree the party offering the deed should introduce a tran- 
script of the record of the decree. Simmons et al. vs. Spratt, 
495. ; : 
16. Where, however, such deeds purporting to be executed by execu- 
tors under the powers of a will and orders of the Probate Court, 
and by a Master in Chancery under a decree in chancery are 
offered and placed in evidence without objection in the Circuit 
Court, it is too late to object in the Appellate Court that neither 
the will, the order, nor the decree authorizing the sale or the dis- 
position made by the deed was introduced. Jd. 


17. Independent of the statute (McC. Dig., 515) prescribing how offi. 
cial papers or certified copies thereof may be used in evidence, 
the rule is that every document of a public nature, which there 
would be an inconvenience in removing and which the party has 
a right to inspect, may be proved by a duly authenticated copy. 
The official character of the record, however, must be shown. 
Where a paper is proposed to be introduced as a copy of a public 
survey by a public officer authorized to make it, it is necessary to 
show something more than that such a survey, purporting to have 
been made by a person not shown or purporting to be a public 
officer, was simply copied from the original found in a public 
office. Id. 


18. If the purpose of putting a question to a witness is not apparent 
with reference to the pleadings or to the testimony already given 
it is not error to overrule the question, unless its object be stated 
so that its materiality may be made manifest. McLean vs. 
Spratt, 515. 


19. The plaintiff in an action against an executor for professional ser- 
vices as an attorney and counsellor at law, rendered for the testa- 
tor, after proving his book of accounts by his suppletory oath, 
offered to prove by his own oath that the services so charged 
were actually performed by him, and that the sums so charged 
were reasonable and just, but the court excluded such evidence : 
Held, That such exclusion of the testimony of the plaintiff as to 
those facts was error. Deans vs. King’s Hxrecutrizx, 533. 

20. Such evidence, introduced on the part of the plaintiff by his own 
oath, is not in contravention of the law of February 14, 1874, 
which only prohibits testimony of ‘‘ transaction or communica- 
tions,’ in such cases. Jd. 

21. Where the testimony of plaintiff is that the contract upon which 
he sues was made at a certain place, and in the presence of named 

disinterested parties, and these parties when examined deny any 
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EVIDENCE AND WITNESSES—( Continued.) 
knowledge of such contract, plaintiff’s testimony must be re- 
jected in the determination of the cause. Lara, Ross & Co. vs. 

b | Greeley et al., 926. 

* F , EXCEPTIONS. See Accounts and Accounting, 1; Appeals, 4, 14; Bill 

. EA of Exceptions ; Charge of Judge to Jury, 3, 4, 6, 7, 8. 

: EXECUTIONS. See Administrators and Haecutors, 4; Decrees and 

, A Judgments, 3, 4, 5, 6; Re-establishment of Lost Papers ; Sheriff 

; .: Sale, 1; Tender, 2. s 

) EXTRADITION. See Writ of Error, 5, 6, 7. 

1, The act of Congress, February 12, 1793, relating to the rendition 
Pa of fugitives from justice, requires that a copy of an indictment 
F or an affidavit made before a magistrate, charging the person de- 
| manded with having committed a crime in the State from which 
he fled, shall be produced and authenticated by the Governor de- 

manding the rendition. When an affidavit so procured does not 
appear to have been made before a magistrate the warrant of ar- 
rest should not be issued. Hx parte Powell, 806. 

2. When the Governor issues a warrant for such arrest and recites 
that the demanding Executive produced and authenticated ‘‘a 
copy of affidavits charging’’ the commissiof of a crime, not 
showing that such affidavits were made before a magistrate or 
judicial officer, it cannot be presumed that the affidavits were 
made in the course of judicial proceedings for the prosecution of 
the person demanded, and upon its face the warrant of arrest 
fails to show that it was authorized by law. Id. 

8. The Executive authority in such cases can be invoked and exer- 
cised only in aid of. judicial proceedings, where persons are 
charged before magistrates in the course of prosecutions for 
crime. Jd. 

' 4. The only inquiry to be made (on habeas corpus) when a person has 
been arrested under a warrant for extradition is, whether the 
statutory prerequisites have been complied with. Jd. 

FACTORS. See Damages, 1, 2, 3,4; Mercantile Law, 1, 2, 3. 

FIRE INSURANCE. See Insurance, 3. 

FLORIDA. See Boundaries, 1, 2. 

FORCIBLE ENTRY AND UNLAWFUL DETAINER. See Eject- 

ment, 6; Landlord and Tenant, 4, 6,7, 8. 
FORFEITURES. See Contracts, 7. 
FORMER ADJUDICATION. See Criminal Law, 28, 24, 25; Decrees 
and Judgments, 1. 
FRAUD. See Fraudulent Conveyances ; Homestead and Exemptions, 9 ; 
Injunction 7; Insurance, 2; Sheriff’s Sale, 2, 3. 
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FRAUD—( Continued.) 
1. The question of, fraud is one of motive and intent to be inferred 
from all the facts and circumstances attending a transaction, and 
does not depend upon presumptions not legitimately drawn from 
the fact. Ballard vs. Eckman & Vetsburg, 661. 
2. When a purchase of goods is made in good faith and for a valua. 
ble consideration, from the owner who is embarrassed an insol- 
vent, no fraud is imputed to the purchaser. Jd. 


FRAUDULENT CONVEYANCES. See Administrators and Ereeu- 
tors, 3; Insurance, 2. 

1. Parties owing debts and threatened with suit, who are entitled as 
heirs at law to real estate of the value of $1,500 from the estate 
of their father who died possessed also of personal property 
worth over $1,000, before judgment recovered against them 
convey toa relative also an heir the real estate in consideration 
of her promise to pay the debts owing by their father amounting 
to about $200 ; and one of the judgment debtors sues out letters of 
administration of the estate of the deceased and as such takes 
possession of the personal property : Held, Upon creditor’s bill, 
that the conveyance of the real estate under the circumstances 
was fraudulent and void as against the judgment creditor. Gainer 
et al. vs. R@ss, 157. } 

2. The mere denial in an answer of a fraudulent intent in conveying 
property beyond the reach of an execution against them, while 
admitting all the facts which in law and equity constitute a fraud- 
ulent conveyance, is not such a denial as must be overcome by 
the testimony of several witnesses or equivalent evidence. Such 
denial must relate to facts charged and not to the conclusions 
and arguments flowing from the facts. Id. 

3. A decree under a creditor’s bill directing the sale of the interest 
of certain heirs at law in real estate to satisfy a judgment against 
them, which real estate the heirs had conveyed for the purpose of 
hindering and delaying their creditor, does not interrupt the due 
administration of the estate by an administrator. Jd. 

GEORGIA. See Boundaries. : 
GRANTS. See Boundaries, 1, 2. 

GUARANTY. See Statute of Frauds. 

HABEAS CORPUS. See. Zatradition, 4; Writ of Error, 3, 4, 5, 6, 7. 
HEIRS. See Homestead and Exemptions, 7; Statute of Descente. 
HIGHWAYS. See Public Roads. 

HOMESTEAD AND EXEMPTIONS. See Jnswrance, 1, 2. 

1. When a bill filed Sy heirs at law against a widow for partition of 
land contains an alternative prayer that the widow be required 

to elect whether she will ‘‘take dower or a homestead,’’ a de- 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 


murrer that the bill does not state a case authorizing such relief 
ought not to be allowed if the case made by the bill sustains any 
material prayer for relief. Brokaw vs. McDougall et als., 212. 


2. A widow, not an heir of her husband, and who has elected to take 
dower, cannot claim a homestead in the lands of her husband 
under the homestead clauses of the Constitution. Her right is 
that of dower only, which is not affected by the homestead pro- 
visions. Jd. - 

3. The homestead of a testator residing in this State, who dies leav- 
ing a wife and children, is not the subject of testamentary dispo- 
sition. Such property remains as though no will had been made, 
and descends to the heirs subject to the right of dower. Jd. 


4, Money and evidences of debt are personal property and may be in- 
cluded in the selection of property exempt from any process of 
law, or from administration of assets to satisfy debts. Carter’s 
Administrators vs. Carter, 558. 


5, A waiver of any benefit of exemption laws, or an agreement that 
all the debtor’s property shall be subject to levy and sale, con- 
tained in a promissory note, is inoperative as against the policy 
of the exemption laws. Otherwise as to.a mortgage or pledge of 
specific property. Id. . 

6. When property which may be claimed as exempt from the satisfac- 
tion of debts has been sold or converted into funds by administra- 
tors, the heirs entitled may claim the value out of funds in the 
hands of the administrators. Id. 


7. Heirs are entitled to the same right of exemption of property that 
the ancestor had before his death. Jd. 


8. An allowance by the Probate Court out of personal property for 
the temporary support of the heirs of the intestate must be ac- 
counted as part of the amount of personal property claimed by 
the heirs as exempt from the payment of debts. Jd. 


9. The bill alleges that M. was the owner of the improvements on 
land of the United States held and occupied as a homestead un- 
der the laws of the United States, and C., with the assent of M., 
sold the improvements and the possession of the land to D. for a 
valuable consideration partly paid, and C. gave to D. a writing 
reciting that he had sold his interest to D., and containing the 
following: ‘This is to show that I do stand good to M. D. for 
the above premises as a homestead for himself under the acts of 
Congress granting of homesteads to actual settlers.’ D. went 
into possession and made valuable improvements, and was pro- 
ceeding to take necessary legal steps to secure a homestead title 
when C. clandestinely procurred from the United States Land 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 


Office a certificate of entry of the land in the name of M. and 
then a deed from M. to himself and instituted proceedings against 
D. to oust him : Held, That the bill shows the conduct of C. was 
a violation of his agreement and a fraud upon the rights of D., 
and C. was estopped from asserting the right of possession against 
him ; that C. is deemed a holder of the legal title in trust for D., 
and upon payment by D. of the balance due to C. upon the sale 
of improvements and possession, with interest from the time it 
became due, he will be entitled to a conveyance of the legal title 
if the allegations of the bill are sustained. Chesser and Cone vs. 
DePrater, 691. 


HUSBAND AND WIFE. See Statute of Descents. 


1. Under the act of 1872 defining the interest the wife shall take in 
her husband’s property, if the husband dies out of this State in- 
testate, without children, the widow is the sole heir at law. 
Crolly vs. Clark and Alsop, 849. 


INDICTMENT. See Criminal Law, 1, 6, 7, 8, 13, 14, 16, 17, 18, 19. 
INFANTS. See Administrators and Executors, 18 ; Costs, 3. 


1, At the trial and before a cause is submitted to the jury, the pro- 
ceedings may be amended by striking out the name of a plaintiff, 
and also by inserting the name of a next friend of a plaintiff who 
is shown to be a minor, under the sixth section of the Practice 
Act of 1861. Neal vs. Spooner, 38. 


2. The omission of a next friend to give a bond to secure the pro- 
ceeds of a judgment to be recovered cannot be assigned as error 
by the defendant on appeal. - He is not injured or prejudiced, and 
it does not concern him. Jd. 


INJUNCTION. See Mortgage,3; Pleading (Equity), 4; Taxes and 
Tax Titles, 11, 12. 

1. An oath to a bill for injunction by a solicitor, ‘‘ that the facts set 
forth in the foregoing bill are true to the best of his knowledge, 
information and belief,’’ is not sufficient to authorize an injunc- 
tion. It states no facts, nor that affiant has any knowledge, in- 
formation or belief whatever. Ballard vs. Eckman & Vets- 
burg, 661. 


2. Where facts are stated on information the officer to whom appli- 
cation is made for an injuction should require the additional 
affidavit of the person from whom the information is derived, 
verifying the truth of the information. d. 

3. An irregular or improvident order granting a preliminary injunc- 

tion, however erroneous, will not affect a final decree granted 

after a full hearing upon the pleadings and testimony. 7. 
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INJUNCTION—( Continued.) 
4. A levy of general municipal taxes upon real and personal property 
in 1882 was not authorized by law, the power to assess having 
been abrogated by Chapter 3024, Laws of 1877, and the sale of 
land for taxes attempted to be levied in that year was properly 
enjoined. A dissolution of the injunction was erroneous. Smith 

vs. Long, 697. 

5. Such injunction will not operate to prevent the future collection 
of taxes, the levy of which was validated by Chapter 3477, Laws, 
approved March 5, 1888. The validity of that act was sustained 
in the case of city of Jacksonville vs. Basnett, decided at this 
term. Id. 

6. While the general rule is that an injunction will be dissolved upon 
answers denying all the equities of the bill, yet where parties 
are charged with fraud, unless the answers are full and satisfac- 
tory, the injunction, if right in the first instance, ought to be re- 
tained until the hearing. Hayden vs. Thrasher, 715. 

| 7. Mere denials of fraud, or of fraudulent intent, without a full ex- 
planation of the facts disclosed in the bill and in affidavits filed 
in support of the bill, leave the question of fraud unsettled. Jd. 


} 8. The construction of a railway to be operated by steam along the 
streets of a municipal corporation to be used for a private pur- 
pose on a line of route not authorized by the charter of the com- 
pany proposing to construct it and authorized only by the mu- 
nicipal corporation in a resolution clearly beyond its powers, 
may bea public nuisance. But if so, it is to be abated by a suit 
in behalf of the State. The owner of land or lots abutting upon 
the street over which the railway is proposed to be constructed has 
, not an equity to enjoin its threatened construction as a public nui- 
sance, operating to his special and peculiar injury, where the 
road intended to be constructed is an ordinary surface railway to 
} be operated by steam. Garnett vs. Railroad Company, 889. 


9. A person in quiet possesion of real estate as owner, may obtain an 
injunction to restrain others from dispossessing him by means of 
process growing out of litigation to which he was not a party. 
Deans vs. Bowden, 905. 

INSOLVENCY AND INSOLVENT DEBTORS. See Administrators 
and Executors, 4; Hvidence and Witnesses, 1; Insurance, 2. 
INSURANCE— 

1. Two life insurance policies, each, for one thousand dollars, are ta- 
ken out by A. payable to himself. He subsequently places on 
each policy in writing a direction to pay the money upon one pol- 
icy to one person and upon the other policy gives a like direction to 
pay its proceeds to another person. There is no evidence that 
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INSURANCE—( Continued.) 


the insured at the time these contracts or this direction was given 
was indebted: Held, That under the statute of this State the 
written direction proved to have been made by the insured, is a 
written declaration in the policy of the person for whose use and 
benefit it is intended, and that under the statute such named per- 
sons are entitled to the proceeds of the policies as against credit- 
ors of the deceased insured. Hppinger, Russell & Co, vs. Canepa, 
262. 


2. In a life insurance where the premiums paid are reasonable in 


amount, looking to the condition in life of the the assured, and 
there is no proof of an actual purpose at the time the contract of 
insurance is entered into to divert the money from anticipated 
debts, and to defraud creditors, the statute protects the proceeds 
from the claims of creditors in favor of the beneficiary named in 
the policy, and upon the death of the assured whether he be sol- 
vent or insolvent the amount of such life policy is exempted and 
protected from the claims of creditors. Id, 


3. Plaintiff procured a policy of insurance in defendant association, 


through an employee of an agent, and after it expired applied for 
a renewal, but declined to pay the premium and take the renewed . 
policy, and it was cancelled. He afterwards requested the same 
employee of the same agent to insure his property, and paid part 
of the premium, but did not specify in what company he desired 
to be insured, the same agent being the agent of several compa- 
nies, and no policy was issued. After destruction of the property 
by fire he paid the employee the balance of the premium, but 
the agent returned the money, declining to issue a policy. De- 
fendant had no knowledge that the employee had anything to do 
with their business. Upon these facts, the plaintiff had no con- 
tract for insurance in defendant association. New Orleans Ins. 
Association vs. Boniel, 815. 


INTEREST. See Principal and Interest. 
INTERNAL IMPROVEMENT LAW. See Municipal Corporations, 


8, 11; Public Roads. 


JOINDER OF PARTIES. See Pleading (Law), 11. 
JOURNALS OF THE LEGISLATURE. See Constitutional Law, 


1, 2. 


JUDGE OF PROBATE— 


1. Under the Constitution of this State in force in 1857, the Judge of 
Probate was lawfully made a County Commissioner by act of the 
Legislaturé. Lewis vs. Jefferson County, 980. 
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JURISDICTION. See Constitutional Law, 5; Courts, Equity and Equi- 
table Jurisdiction. 


1. In cases of concurrent jurisdiction in different tribunals, the one 
first exercising such jurisdiction acquires control to the exclu- 
sion of the other. Boswell vs, State, 869. 

JURORS AND JURY. See Constitutional Law, 3, 6. 

1. The question, whether a person drawn as a juror is sufficiently in- 
telligent to sit in a case, may be determined by the court in the 
exercise of sound discretion. Lewis vs. Jefferson County, 980. 

2. In a suit against a county upon its bonds, when the validity of the 
bonds is in question, a holder of similar bonds may be challenged 
for cause when drawn asa juror. Being interested in the ques- 
tion to be tried is cause of bias as a matter of law. Jd, 

LABORER’S LIEN. See Lien, 1. 

LACHES. See Statute of Limitations, 1. 

LANDLORD AND TENANT. See Constitutional Law, 3,5; Writ of 

Frror, 2. : 

1. The statute giving a lien and remedy to the landlord for rent and 
advances enters into and forms part of the agreement for leas- 
ing. Blanchard and Burrus vs. Raines, 467. 

' 9, A note promising to pay a sum of money for rent of land to which 
is appended a stipulation that if this note and another for the 
same amount shall be promptly paid when due the payee shall 
make title to the land to the maker of the notes, otherwise the 
amount to be deemed as rent only is but a promise to pay rent, 
which may become purchase money upon full compliance by the 
lessee. Id, 

8. The landlord’s lien for rent and for advances as provided by the acts 
of 1879 and 1881 may be enforced by a single distress warrant, 
covering both claims; the claim for advances being a lien upon 
the crop only while the lien for rent may be satisfied out of the 
crop and other property kept on the premises, Jd. 

4, In proceedings under the unlawful detainer act against a tenant 
to recover possession, the tenant cannot show as a defence that 
his lessor had no title, or that his title was defective, or that it 
was only an equitable title. The tenant’s liability does not de- 
pend upon the rights of third persons but on his contract with 
the lessor. McLean vs. Spratt, 515. 

5. A demand of a tenant by his landlord of the amount of rent due, 
is a sufficient demand of the precise sum due without naming the 
amount, in a suit to recover possession for non-payment. /d, 

6. Double the rental value of premises is not recoverable in a suit 

for an unlawful detainer unless it appears affirmatively from the 
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LANDLORD AND TENANT—( Continued.) 


testimony that the detention was willful and knowingly wrongful 
on the part of the tenant. Jd. 


7. Where in the proceedings in a case like the present there is no er- 
ror found on ‘appeal, except that the jury have given excessive 
damages and the correct amount is easily ascertainable, the judg- 
ment will be reversed unless the excessive amount of damages is 
remitted. Id. 

8. Costs in this court taxed against appellee. Jd. 

LEGACIES AND LEGATEES. See Wills, 3. 


LEGISLATURE AND LEGISLATIVE POWER. See Constitutional 
Law ; Journals of the Legislature. 


1. The forms of administering justice and the powers of the courts 
are subjects of Legislative control. Blanchard and Burrus ys. 
Raines, 467. 

LICENSES. See Constitutional Law, 1, 2. 


1. The act of March 3, 1883, to regulate the sale of intoxicating liqors, 
wines and beer, provides that an applicant for a license shall 
present a petition asking the Board of County Cmmissioners to 
grant the right ‘‘to sell such liquors, wines or beer.’’ A peti- 
tion asking for a license ‘‘to sell spirituous or intoxicating liquors, 
wines and beer,”’’ is a good and suflicient form of application un- 
der the act. State ex rel. vs. Commissioners, 425. 


2. That law imposes upon the County Commissioners the duty to act 
upon a petition for a license to sell intoxicating liquors, and if 
such application is properly signed, authenticated and published, 
they should grant it. They have no discretion or authority to 
prohibit the sale of liquors by refusing to act upon a proper pe- 
tition. Jd. 

3. If the law had failed to require the Board of Commissioners to act 
upon such applications, it would have been totally inoperative to 
accomplish its expressed object. ‘‘Courts, in construing a stat- 
ute, should, so far as the language will admit, give such a con- 
struction as will make it practicable, just and reasonably conve- 
nient.”’ Id. 


4. A petition for a license signed by less than the majority of voters 
of the district was denied. At the ensuing regular meeting an 
additional number of names, thus making a majority, was affixed 
to the original petition on file and the whole duly authenticated 
and published: Held, That though courts would consider such 
signing of a paper already on file in judicial proceedings irregu- 
lar, yet in transacting the ordinary business of the community 
by plain people in a simple manner the strict rules of courts 
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LICENSES—( Continued.) 
should not be enforced, no fraud being imputed. And if the 
petitioner shows that a majority have expressed themselves it is 
of no consequence whether the additional names are signed to 
the original or to an additional petition of the same import. 4. 


5. When a petition for license to sell liquors, signed by the requisite 
majority of voters, duly authenticated and published, is presented 
to the Commissioners under the act, the applicant is entitled by 
law to the affirmative action of the Board ; and the Board cannot 
be influenced by petitions or other interference by remonstrance 
or by requests to erase names of signers. After the petitioner 
has instituted his proceedings, his acquired private right cannot 
be taken away by other persons attempting to discontinue 
them. Jd. 

LIEN. See Deerees and Judgments, 3,5; Landlord and Tenant, 1, 3; 
Married Women, 2. 


1. No lien inures under Chapter 3132, Laws, in favor of a laborer for 
a sub-contractor against a railroad company where the only priv- 
ity of contract existing is between the company and the first con- 
tractor. Howard vs. Moore et al., 163. 


2. An assignment by a debtor to a creditor of his interest in lands of 
his father’s estate in which he has a fee in remainder, the as- 
signment not being recorded, is not valid in law or in equity as 
against the lien of a subsequent judgement against the debtor in 
favor of a third party who had no notice of the assignment. 
Eldridge, Dunham & Co. vs. Post, 579. 


3. A judgment against a tenant in common or copartner is a lien 
upon the interest of the debtor in the land, and if upon a parti- 
tion this interest is converted into money, the priority of the 
judgment lien is preserved as against the fund. 4d. 


4. The lien of a creditor undera creditor’s bill has no preference over — 
the lien of prior judgments against lands which were subject to 
levy under execution. The priority of lien of a judgment cred- 
itor by the filing of a creditor’s bill exists as a reward of dili- 
gence in the discovery of and subjecting assets of the debtor 
which were not within the reach of execution at law ; and is not 
allowed as against a prior judgment which was alien at law upon 
property subjected and converted into money by a sale in parti- 
tion proceedings. Jd. 

5. The statutes of this State relating to mechanic’s liens, authorizing 
an executory contract to be followed by a personal judgment, do 

; not embrace married women. 0’ Neil vs. Percival, 937. 
LIFE INSURANCE. See Insurance, 1, 2. 
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LIQUORS AND LIQUOR DEALERS. See Licenses. 
MANDAMUS. See Appeals, 1. 

1, An appeal to the court on moral grounds to withhold a writ of 
mandamus requiring the issuing of a license to sell intoxicating 
liquors, and thus to annul a valid act of the Legislature by re. 
fusing to enforce it, is.addressed to the wrong tribunal. The 
moral standard of individual judges is not the proper boundary 
of legislative discretion. State ex rel. vs. Commissioners, 425. 

2. The pendency of another proceeding by mandamus may be pleaded 
in abatement, where the parties and the matter are the same, the 
practice being assimilated to that in other civil suits. State ez 
rel. vs. Commissioners, 859. 

MARRIED WOMEN. See Statute of Descents. 

1. The statutes of this State relating to mechanic’s liens, authorizing 
an executory contract to be followed by a personal judgment, do 
not embrace married women. 0’ Neil vs. Percival, 937. 

2. In the premises of a deed to a married woman the words of trans- 
fer are, ‘‘ grant, bargain, sell, alien, convey and confirm unto 
the said party of the second part, her heirs and assigns,” and 
the words in the habendum and tenendum clause of the deed are 
‘* to have and to hold the aforesaid bargained premises, together 
with all and singular the rights, tenements, hereditaments and 
appurtenances to the same belonging, unto the said party of the 
second part, her heirs and assigns, to her and their own sole and 
proper use, benefit and behoof in fee simple :’’ Held, That no 
equitable separate estate passes, and that the wife holds the 
property as her separate statutory property. Harwood vs. Root, 
940. 

3. A married woman purchases property. She and her husband join 
in the execution of a promissory note for the purchase money. 
That the husband is insolvent is known to the vendor, and the 
credit is given, looking to the separate statutory property of the 
wife: Held, That a court of equity will sequester the rents and 
profits of the separate statutory property of the wife to secure 
payment of the debt. Jd. 

MASTER IN CHANCERY. See ‘“‘Accounts and Accounting,”’ 1; Prac- 
tice (Equity), 1, 2, 3, 11, 12, 13. 

MECHANIC’S LIEN. See Married Women, 1. 

MERCANTILE LAW. See Bills of Exchange ; Damages, 1, 2, 3, 4. 

1. The effect of aconsignment of goods generally is to vest the prop- 

erty in the consignee, but if the bill of lading is special to deliver 
the goods to the consignee for the use of or on account of a 
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MERCANTILE LAW—( Continued.) 


party not the consignee the property vests in such party. Rich- 
ardson vs. Hutchinson, 21. 


2. In such case the bill of lading is prima facie evidence of the fair- 
ness of the transaction, and is sufficient to raise a presumption 
of property in the person for whose use and account the con- 
signment ismade. Jd. 


8. Where, however, the consignment thus made is by an insolvent 
debtor and there are facts and circumstances from which the 
jury might infer that the transaction was colorable and fraudu- 
lent, and that there was nothing due to the party on whose ac- 
count the shipment was made, a verdict of a jury thus finding, 
approved by the Circuit Court, should not be set aside by this 
court. Id. 

4. General statements of an insolvent debtor as to the amount of his 
indebtedness to one of two contending creditors, both the insol- 
vent debtor and such one of the contending creditors failing to 
give an itemized account or clear exhibit. of the alleged debt, 
cannot be regarded as conclusively establishing the debt in a case 
surrounded with other suspicious circumstances 7. 

“MONEY PAID, &C.’’ See Statute of Frauds, 3. 
MORTGAGE. See Deed, 3,4; Tender, 2; Hvidence and Witnesses, 5. 

1. When a mortgage debt has been paid, and the mortgage after- 

’ wards assigned in form, and then foreclosed by the assignee 
without making the holder of the legal title a party to the fore- 
closure, in a suit by the latter to set aside the foreclosure decree, 
and the deed executed under it as a cloud upon his title, the 
mortgagees are not necessary parties. Matheson vs. Thompsen, 
790. 

2. Where two mortgages upon different parcels of property are given 
to secure the same debt, a payment and satisfaction of one is a 
satisfaction of both mortgages. Id. 

3. A foreclosure being had by the assignees of a satisfied mortgage 
under which a decree and deed are procured, a grantee of the 
mortgagor not being made a party, and having no notice of the 
proceeding until after a sale under the decree, such grantee may 
maintain a suit in equity to enjoin the parties from conveying or 
asserting claim to the property, and to annul such decree and 
deed, the same being a cloud upon his title. Jd. 

4. A prayer by cross bill fora partition, in a suit brought to foreclose 
@ mortgage, cannot be entertained. Matthews vs. Lindsey, 962. 


5. When a deed in form, is a mortgage in law and our, Walls vs. 
Findell, 86. 


67 
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MOTIONS. See Dismissal of Actions ; Continuance. 
MUNICIPAL CORPORATIONS. See Constitutional Law, 7, 8, 9; 
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Contracts, 1, 2, 3, 4; Injunctions, 4,5; Taxes and Tax Titles, 4 
5, 6, 11, 12; Nuisance; Writ of Hrror, 3, 4. 


1. The act of the Legislature of 1877, Chapter 3025, amending see. 


tion 29 of the act of 1869, (providing for the incorporation of 
cities and towns, ) authorized the County Commissioners to pre-, 
scribe new boundaries of an incérporated town, when, on the 
petition of five registered inhabitants of the town setting forth 
that ‘‘the boundaries of the town are of unreasonable and unnec- 
essary extent,’’ it shall be found by the Commissioners that the 
boundaries of such town ‘‘are extended beyond necessary and 
useful limits, and include an undue amount of vacant farming 
lands.’’ Another section of the act of 1877 authorized the 
County Commissioners to enlarge the boundaries of any city or 
town on the application of the corporate authorities thereof. 
Under this act the County Commissioners had no power to change 
the territorial limits of the town of LaVilla, Duval county, ex- 
cept upon the ground that the boundaries were ‘ extended be- 
yond necessary and useful limits, and include an undue amount 
of vacant or farming lands;’’ and these premises not existing, 
the order of the County Commissioners, made in December, 
1877, reducing the limits of LaVilla, was unauthorized and void. 
City of Jacksonville vs. L’ Engle, 344. 


9? 


. It was not lawful for the Commissioners to sever a portion of the 


territory of LaVilla for the sole purpose of annexing the same to 
the City of Jacksonville. Jd. 


The proceedings uf tribunals created by law must be shown to be 
within the powers expressly granted, and acts done by them not 
within such prescribed limits are nugatory. Id. 

The act in question was not inimical to the Constitution as confer- 
ring judicial functions upon County Commissioners ; the powers 
conferred were not judicial within the meaning of the Constitu- 
tional restriction ; they involved only the exercise of ordinary 
judgment and discretion in reference to the public interest and 
convenience, like that required in locating roads, bridges and 
other such affairs Jd. 


Under the law of municipal corporations in this State they are au- 
thorized upon a‘vote of the electors to issue bonds to meet mu- 
nicipal expenses or for any municipal purpose. The statutes re- 
quire that the amount to be issued, as wellas the issuing of such 
bonds, shall be thus submitted to the electors, and in the event 
a required majority is given makes it the duty of the City Coun- 

cil to assess and collect such taxes from the citizens as are neces- 















































—— 


















































INDEX. 1053 


MUNICIPAL CORPORATIONS—( Continued.) 


sary for the payment of the interest as well as for the final pay- 
: ment of the bonds. The tax so directed to be levied is not a 
. 4 ‘special tax,’’ within the meaning of chapter 3313, Laws of 
1881. Sullivan vs. Walton, 552. 

' §. There are outstanding bonds of a city which the city desires to 
aa compromise by an‘issue of new bonds to take up the outstand- 
' ing bonds. The question of the issue of the bonds and the 
z amount to be issued is submitted to the qualified electors of the 
- & city ; the required majority is given for the issue and the amount 
4 to be issued; the statute in this event made it lawful for the 

bonds to be issued: Held, That the recital by the Mayor and 

4 Council in the proclamation submitting these questions that they 
: were assured that the old bonds would be surrendered was no 
condition under the law for the issuing of the new bonds, and 
that the new bonds thus issued, if within the amount authorized 
and otherwise legal in the nature of their obligation under the 
statute, were valid and binding obligations upon the city. Jd. 


7. In such case the fact that the courts of the United States are en- 
tertaining jurisdiction to enforce the old bonds against the city 
does not prevent the city authorities from levying a tax to pay 
the new bonds to the extent to which an exchange has been 
made. Jd. 


8. In declaring against a county or municipal corporation which has 

; no general authority to issue bonds, in a suit upon bonds issued 
- under a special act of the Legislature, (to wit : the 22d section of 
the Internal Improvement Act of 1855, which does not designate 
any particular county,) the power to issue the bonds must ap- 
pear by distinct averment of the special authority conferring the 
right, unless such special authority appears by tbe bond annexed 
to the declaration. Lewis vs. Jefferson County, 980, 


9. In a suit against a county upon its bonds, when the validity of the 
bonds is in question, a holder of similar bonds may be challenged 
for cause when drawn asa juror. Being interested in the ques- 
tion to be tried is cause of bias as a matter of law. Id. 


10. Under the Constitution of this State in force in 1857, the Judge of 
Probate was lawfully made a County Commissioner by act of the 
Legislature. Jd. 


11. Bonds of a county did not, upon their face, recite the authority of 
law under which they were issued. The record of the proceed- 
ings of the Board at the time the bonds were ordered to be issued 
recited: ‘‘ Be it known that after public notice duly given the 

question was submitted to a vote of the legal voters of Jefferson 

county, on the 7th of May last, whether this county should sub- 
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scribe for stock in the Pensacola and Georgia Railroad Company, 
and it was decided in favor of such subscription by a majority of 
278 votes out of 297, being all the votes polled. Now, therefore, 
the Board of County Commissioners of Jefferson county, by vir- 
tue of the said vote and of the power and authority on them con. 
ferred by ‘an act to provide for and encourage a liberal system 
of Internal Improvements,’ approved 6th January, 1855, have 
determined to subscribe,’’ &c. : Held, (the Pen. & Ga. R. R. be- 
ing one of the roads contemplated in the act,) that as against a 
bona fide holder of the bonds, this recital in the record of their 
proceedings by the Commissioners estopped the county to deny 
that the election was duly held according to law and that the 
Board subscribed for stock as stated in the record. Jd. 


12. The rate of interest contracted to be paid attends the contract un- 


til the principal is paid or the contract extinguished, where the 
debtor has violated his agreement to pay by a certain day. Any 
other rule might make it profitable to violate contracts, a doc- 
trine not conducive to commercial morality and integrity. Jd. 


13. In 1857 counties had no official seal. The seal of the Judge of 


Probate or any other device in the form of a seal attached toa 
county bond was a good sealing. Id. 


MUNICIPAL ORDINANCES. See Contracts, 1, 2, 3, 4. 
MUNICIPAL SECURITIES. See Bonds. 
NEGLIGENCE— 

1. A declaration setting out the facts that the plaintiffs on a certain 


day, at defendant’s request, let to hire and delivered to the de- 
fendant a certain horse, the defendant promising to use the same 
in a careful, moderate and reasonable manner while he so had 
him on hire, but alleging that he did not use the horse in a care- 
ful, moderate and reasonable manner, aud that by reason of neg- 
ligence and carelessness on the part of the defendant, the horse 
ran away and became injured. damaged, sick and worthless, is a 
declaration upon a contract of bailment, and the liability of the 
defendant arises out of such contract. West vs. Blackshear & 
Co., 457. 


2. An action of this character, upon such contract of bailment, may 


be maintained against the bailee for any neglect or breach of 
duty, by which the bailors were damaged. Jd. 


3. The question of negligence being one of fact, is peculiarly for the 





jury. The evidence in this case was conflicting, and the jury 
having found by their verdict that the bailee was duly warned 
by the bailors of the fault or bad quality of the horse, it was his 
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NEGLIGENCE—( Continued.) 
duty in the use of the horse to exercise such care and prudence 


as would ordinarily be required to guard against mishap from 
| such fault of which he had been warned. Jd. 

j 4 4. Common or ordinary diligence, in the sense of the law, is such as 
men of common prudence generally exercise about their own 
affairs. Id. 


NEW TRIAL. See Appeals, 12, 13, 14; Arreest of Judgment ; Charge 
of Judge to the Jury, 2, 8; Contracts,4; Replevin ; Practice 
(Hquity), 19. ° 

1. When the record contains all the evidence introduced in the case, 
and upon a careful examination it is clear it does not warrant the 
finding of the jury, this court will reverse the judgment. Wiil- 
liams vs, State, 391. 

2. If upon an inspection of a book of accounts brought up in the re- 
cord, this court cannot see that the court below, in excluding 
such book, exceeded its authority or discretion, it will not re- 
verse the judgment of such court. Dunbar vs. Wright's Admin- 
istrator, 446. 

3. Where there is a conflict of testimony given on a trial before a ref- 
eree, and his finding is in favor of a party upon the facts, this 
court will give the same effect to the finding as to the verdict 
of a jury, especially where such finding is supported by a pre- 
ponderating number of witnesses who are not impeached. Mc- 
Clenny vs. Hubbard, 541. 


4. The rule is well settled that an exception to the charge of the 
court to the jury must be taken to the identical portion or para 
graph of such charge as is alleged to be error ; and that an ex- 
ception to the entire charge is not sufficient if a single proposi- 
tion therein is good. 17 Fla., 643, and cases cited. Oarter vs. 

' State, 754. 


5. Under Chapter 3431, Laws 1883, the party may, after verdict ren- 
dered, ‘‘embody in a motion for new trial any portion of the 
charge of the Judge which may be deemed erroneous,’’ but he 
must embody in such motion only such portion of the charge as 
is alleged to be erroneous. That statute does not change the 
rule. It only gives to the party an opportunity to except after 
verdict rendered, Id. 

6. Where the whole evidence in a criminal case is brought up by a 
writ of error and fails entirely to prove the charges made in the 
indictment, this court will reverse the — and award a 
new trial. Smali vs. State, 780. 


. In a criminal case a new trial will be granted when all the evidence 
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NEW TRIAL—( Continued.) 


taken in the court below fails to establish the venue as laid in the 
indictment. Cook vs. State, 802. 


8. When the bill of exceptions in such a case embraces the testimony 


and does not show the value of the property so charged to have 
been stolen, and this court cannot see that the proper verdict has 
been found, the court will award a new trial. Whitehead ys. 
State, 841. 


9. Where there is simple conflict in the testimony, the findings of 
. areferee will not be disturbed. Wharton vs. Hammond, 934. 


NEXT FRIEND. See Infants, 1, 2. 
NOTICE. See Constitutional Law, 5; Deeds, 3, 4. 
NUISANCE— 
1. The construction of a railway to be operated by steam along the 


streets of a municipal corporation to be used for a private pur- 
pose on a line of route not authorized by the charter of the com- 
pany proposing to construct it and authorized only by the mu- 
nicipal corporation in a resolution clearly beyond its powers, may 
bea public nuisance. Butif so, it is to be abated by a suit in behalf 
of the State. The owner of land or lots abutting upon the 
street over which the railway is proposed to be constructed has 
notan equity to enjoin its threatened construction as a public 
nuisance, operating to his special and peculiar injury, where the 
road intended to be constructed is an ordinary surface railway to 
be operated by steam. Garnett vs. Railroad Company, 889. 


OFFICERS. See Municipal Corporations, 1, 2, 3, 4; Referees ; also, 


the several particular Officers. 


PARENT AND CHILD— 
1. It is a presumption of law, that the father is not bound to paya 


child, though of full age, for services while living with him at 
home, and as one of the family, but this presumption may be 
overcome by proof of a special contract, or an express or implied 
promise or understanding ; and such implied promise or under- 
standing may be inferred from the facts and circumstances shown 
in the evidence. Mills et ux. vs. Joiner, 479. 


2, The plaintiff, a female of full age, agreed to work for her father, 


as she testifies, during his life, or until she was discharged ; that 
the father agreed to convey her a certain piece of land as com- 
pensation for her services. The agreement was not in writing ; 
she so worked for her father for twelve years; he then discharged 
her, and conveyed the land to a third person. She brings an ac- 
tion at law for her services. The courtinstructed the jury in sub- 
stance that the plaintiff could only recover the land, or the value 
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PARENT AND CHILD—( Continued.) 


of it, and if there was no evidence of the value of the land, the 
verdict should be for the defendant: Held, To be error. The 
agreement not being in writing, and being for the conveyance of 
land, she could not maintain an action for specific performance, 
but could upon a quantum meruit. Id. 


PAROL EVIDENCE. See Hovidence and Witnesses, 3,5; Trusts and 
Trustees, 3. 

PARTIES. See Appeal, 4; Hjectment, 5; Injunction, 8; Mortgage, 1, 2, 
8; Pleading (Law), 11; Wills,3; Writ of Hrror, 3, 4. 

1. Where a plaintiff seeks to be subrogated to satisfied judgment liens 
on the ground that moneys loaned by him to the defendant in 
execution were so loaned for the purpose of paying such judg- 
ments, and were so applied, the judgment creditor is not a néces- 
sary party in a case where no decree is prayed against him. 
Fridenburg vs. Wilson, 859. 


2. A suit in equity by one or more members of an unincorporated as- 
sociation for the purpose of mutual fire insurance, seeking the ap- 
pointment of a receiver of the property of the association and 
the continuance of its business by him, should be brought against 
the other members of the association and not against its execu- 
tive officers alone. Montgomery vs. Knox, 372. 


3. In a suit upon a contract made with a party since deceased, his 
legal representatives are necessary parties. Marks vs. Baker, 
920. 

PARTITION. See Appeals, 18 ; Decrees and Judgments, 7,8, 9 ; Dower, 
1, 2,3; Mortgage, 4. 

1. A decree in partition appointing commissioners and directing them 
to ascertain the interests of the parties, and to make partition ac- 
cordingly, is irregular. The court should ascertain and adjudi- 
cate the several interests of complainants and defendants, and 
direct the commissioners to make the division accordingly. 
Street vs. Benner, 700. 

2. A decree of partition should not be made until the defendants shall 
have answered or a decree pro confesso is entered as to those who 
have been summoned by subpeena or by publication. 4. 

3. A court of equity is not the proper tribunal for trying the legal 
title to lands; but by the statutes of this State regulating pro- 
ceedings in partition, where the bill shows the court has juris- 
diction, and the complainant’s title is put in issue by the defend- 
ant’s pleadings, the court is authorized to “ascertain and adju- 
dicate the rights and interests of the parties,’ and decree a par- 
tition “‘if it shall appear that the parties are entitled to the 
same,’’ without requiring the legal title to be first tried in a court 

of law. Jd. 
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PARTNERS AND PARTNERSHIP. See Administrators and Erecy. 
tors, 10; Evidence and Witnesses, 8; Practice ( Hquity), 1, 2, 3 
4, 5. 

1. One of two partners, as attorneys at law, has a right to share jp 
the sums realized by the other as commissions for sales of 
stock in a railroad company where such sales are embraced in 
the ordinary usages and customs of the business of an attorney 
at law in the locality where it was carried on. Sanderson’s Ad. 
ministrators vs. Sanderson, 292. 

2. The surviving member of a firm uses an account of the firm, sup- 
posed to have accrued before the death of the deceased partner, 
against one of their clients in a transaction with such client by 
which he, the survivor, makes the claim available and uses it. 
Upon an accounting between the heirs and distributees the sur- 
viving partner is properly chargeable with such claim as an asset 
of the firm, notwithstanding the party allowing the claim swears 
no such sum was due. This in a case where the party thus set- 
tling the account waived, at the time, all right he may have had 
to recover the amount from the firm or any member thereof. J. 

3. A surviving partner cannot object that interest upon a balance 
found due by him upon an accounting before a master between 
him and the heirs and distributees of the deceased partner, is al- 
lowed from the date the amount is ascertained, and the balance 
struck by the master. Jd. 

4. A bond given on suing out a writ of attachment by a copartner- 
ship firm, signed and sealed by one of them in the copartnership 
name, the signing having been authorized by the other by parol 
or ratified by parol, is a sufficient bond of both partners. Jeffreys 
vs. Coleman, 536. 

PAYMENT. See Mortgage, 1, 2. 
PETITION PRO INTERESSE SUO— 

1. When in partition of land a sale has been made and the property 
converted into money, a proper and usual mode of bringing for- 
ward the demands of creditors who have a right to satisfaction 
out of the funds is to intervene by petition. Hidridge, Dunham 
& Co. vs. Post, 579. 

PLEADING— 

Equity. See Bill of Interpleader ; Fraudulent Conveyances, 2 ; Home- 
stead and Exemptions, 1; Injunction, 1, 2; Licenses, 1; Mort- 
gage, 4; Partition, 

1. Where the facts are set forth in the original bill, an amendment 

simply stating a conclusion of law deemed to follow from those 
facts, such asa general charge that an act was the result of 
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PLEADING—( Continued.) 
fraud, accident or mistake, no specific act of fraud, accident or 
mistake being alleged, may and should be treated as surplusage. 
While this is bad pleading, its effect cannot be to destroy equi- 
ties otherwise alleged and shown upon the hearing to exist, Gale 
etuaz. vs. Harby et als., 171. 


2. When a bill filed by heirs at law against a widow for partition 
of land contains an alternative prayer that the widow be required 
to elect whether she will ‘‘take dower or a homestead,’’ a de- 
murrer that the bill does not state a case authorizing such relief 
ought not tobe allowedif the case made by the bill sustains any 
material prayer for relief. Brokaw vs. McDougall et als., 212. 

8. Where the responses of the answer are as broad as the allega- 
tions and interrogatories of the bill, there is replication to the 
answer, and the general facts to be proved are put in issue by 
the pleadings, it is sufficient. Proof of a fact not specifically 
alleged, but embraced substantially in the case made by the an- 
swer and the bill, is admissible. Hppinger, Russell & Oo. vs. Ca- 
nepa, 262, 

4. The rules of the Cireuit Court in Equity require that when an in- 
junction, receiver or other special order before final decree is de- 
sired, it shall be specially asked for in the bill. Rule 25. Olark 

. vs. Rugg, 861. 

Law. See Bill of Parteculars ; Hjectment, 2; Hvidence and Witnesses, 5 ; 

Municipal Corporations, 8. 

1. Under the plea of not guilty in ejectment special pleas under the 
statute of limitations should be struck out. Evidence to prove 
adverse possession, or an adverse title, may be given under the 
general issue. Neal vs. Spooner, 38. 


rigs 


2. At the trial and before a cause is submitted to the jury, the pro- 
ceedings may be amended by striking out the name of a plaintiff, 
and also by inserting the name of a next friend of a plaintiff who 
is shown to be a minor, under the’ sixth section of the Practice 
Act of 1861. Jd. 


8. Under the plea of not guilty in an action of ejectment, the defend- 
ant may prove an adverse possession. Chapter 3244, Laws of 
1881, does dot change the rule in this respect. It provides only 
that if the defendant wishes to deny possession of the premises, 
or wishes to deny that he claims adversely to the piaintiff, or to 
his title, it must be done by special plea. Horne vs. Oarter’s Ad- 
ministrators, 45. 





4. A plea claiming to be a plea ‘‘on equitable grounds,’ but which 
sets up no fact upon which the defendant, if judgment was ob- 
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PLEADING—( Continued.) 
tained against him, would be entitled to relief against it, may be 
stricken out on motion, or by sustaining a demurrer. Jd. 

5. The power of the court under the statute to allow amendments ap- 
plies to the amendment of a petition for the re-establishment of 
lost papers. Hart's Hxecutor vs. Smith, 58. 

6. After a cause is remanded by the Supreme Court to the Circuit 
Court for further proceedings, such court has power to admit 
amendments to be made to the pleadings and proceedings, unless 
the Supreme Court otherwise directs. Id. 

7. When a party has by pleading waived an objection which might 
have been taken it is too late after action of the court upon 
such pleading to withdraw it for the purpose of raising the ob- 
jection so waived. Id. 

8. In ejectment all matters of legal defence (excepting special denials 
of possession and denials of adverse claim under the statute) may 
be given in evidence under the plea of not guilty. Special pleas 
of matter affecting the legal title or in estoppel should be struck 
out. A judgment sustaining a demurrer to such pleas will not 
preclude proof at the trial of the facts pleaded. Coffee vs. Groo- 
ver, 64. 

9. A defence on “equitable grounds’? may be interposed in eject- 
ment by plea under the practice act of 1861. Such facts may be 
pleaded as would entitle the defendant to an injunction against 
enforcing the judgment if he filed a bill alleging the same and 
prayed an injunction. Walls vs. Hndell et al., 86. 


10. A defence on equitable grounds in ejectment, the plea alleging that 
defendant was the owner of the property, and that plaintiff's title, 
though a deed absolute in form, was executed as a security to 
the plaintiff for money and other advances by him to the defend- 
ant, is good ; and if proved will entitle the defendant to a ver- 
dict. Such deed is in law and equity a mortgage, and the 
remedy upon it is by foreclosure and sale for the amount se- 
eured. Id. 


11. Where the declaration sets up a cause of action enuring jointly to 
several parties, and it appears upon its face that only some of the 
joint contractors are plaintiffs, (no death or other fact showing 
survivorship of the right of action in the plaintiffs being set up;) 
it is a demurrable defect, and a demurrer of plaintiffs to defend- 
ants’ pleas in bar should be overruled, whether the pleas in bar 
set up a good defence or not. City of Jacksonville vs. Aina S. F. 
E. Co., 100. 


12. Declaration alleging that defendant employed plaintiff as civil en- 
gineer to take charge of construction of a road and authorized to 
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PLEADING—( Continued.) 
employ and hire teams and transportation in the course of such 
employment at defendant’s expense, and plaintiff employed and 
paid for teams, &c., in the performance of his duties, is not de- 
murrable. Such contract entitles him to be reimbursed for rea- 
sonable outlay for means of transportation. P. & A. R. R. Co. 
vs. Atkinson, 450. 


18. When in action upon a contract the defendant pleads that he 
‘‘did not promise as alleged,’’ and also pleads specially that the 
plaintiff contracted with him as an’ agent of another and not 
otherwise, and that plaintiff knew this fact at the time of con- 
tracting, such special plea is only a repetition of the general plea 
that the defendant did not’ promise as alleged. Walter vs. Florida 
Savings Bank, 826. 


14. The overruling of plaintiff's demurrer to such special pleas may, 
therefore, have been erroneous, but such ruling did not change 
the issues or affect the legal rights of the parties. Such pleas 
‘only encumbered the record, Id, 


15. Where upon the trial of such cause a verdict is found for the de- 
fendant, but upon appeal the record does not show the testi- 
mony nor the rulings of the court thereon, nor the charge of the 
court to the jury, nor any exceptions, this court cannot reverse 
the judgment on account of.the overruling of the demurrer to 
the pleas, as it does not appear whether the court admitted im- 
proper testimony in behalf of defendants, nor indeed that the 
plaintiff introduced any testimony in the case to support the 
declaration Td. 


16. When upon a motion to strike out a plea for want of sufficient 
verification, the court in deciding the motion expresses an opin- 
ion as to the effect of the verification upon a question which 
may arise upon the trial, an exception does not lie to such opin- 
ion, it being not material upon the motion to strike out, though 
it may be material when evidence is tendered. Lewis vs. Jeffer- 
son County, 980. 

PLEA ‘ON EQUITABLE GROUNDS.” See Pleading (Law), 4, 
9, 10. 

PLEAS. See Pleading, 10. 

POWERS. See Evidence and Witnesses, 15, 16; Wills, 1, 2. 

PRACTICE. (For Appellate Practice see such title.) 


Equity. See Administrators and Executors, 4; Bill of Interpleader ; 
Dower, 1, 2, 3 ; Injunetion, 8; Hvidence and Witnesses, 9 ; Mort- 
gage, 1, 2,3; Parties, 1,2; Partition; Pleading ; Referee. 

1, When a reference is made to a master to take and state a partner- 
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PRACTICE—( Continued.) 


ship account, the report should state the account in such man- 
ner that the court may judge whether it is correct. Itshould 
state the account at length and his findings so that they will be 
intelligible, and that the court may see the correctness of the ¥ 
master’s inferences. Nims vs. Nims, 204. E | 

. A master’s report that he finds a balance in favor of a partner in 
book A, and a balance against him in another book, is not an in- 
telligible statement of an account, showing whether it is correct 
or not. Id. 

. A stipulation that an order confirming a master’s report, no ex- 
ceptions having been filed, shall be set aside on the final hearing 
if it be made to appear that there are grounds of exception to 
the report ; and it appearing that the report is not correct nor 
intelligible, the order of confimation should be vacated and ex- 
ceptions allowed to be filed. Jd. 


4. On bill filed to dissolve a partnership and for an accounting, the 
fact of a copartnership should be decreed before the defendant 
is required to account. Jd. 


5. A final decree as between partners ought not to be made until the 
debts of the concern are ascertained and adjusted. Jd. ’ 

6. The 45th Rule of Chancery Practice prescribes the time in which’an 
answer after appearance should be filed by the defendant, and 
the Sist Rule prescribes the time in which the defendant, after 
his demurrer to plaintiff's bill is overruled, shall file his answer. 
In neither case is the plaintiff required by these rules or the gen- 
eral rule upon the subject of notice (Rule 3) to take any action 
to authorize him to enter an order that the bill be taken pro con- 
Jesso in the event the answer is not filed as required by the rules 
mentioned. Stribling et ux. vs. Hart’s Hzecutriz, 235. 


7. After entry of the order that the bill be taken pro confesso, the 
plaintiff may at once, and without notice, cause the matter of 
the bill to be decreed at any time, if the same can be done with- 
out an answer and is proper to be decreed, that is to say, he can 
have such decree as the equities disclosed by his bill author- 
ize. Id. 

8, When the bill is thus taken pro confesso and final decree had, it is, 
under Rule 45, a decree nisi, subject to be opened upon cause 
shown upon motion and affidavit. and upon terms, and does not 
become “absolute ”’ until the expiration of twenty days after the 
rendition thereof. After the expiration of this time, without 
any action by the defendant, the decree becomes final and “ ab- 
solute.’’ There is no difference arising out of the fact that un- 

der the statute this final decree is entered out of term between 
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PRACTICE—( Continued.) 
it and a decree entered in term ; and the proceeding is in a strict 


sense a record by which the rights of the parties in controversy 
are finally adjudicated. Id. 


9. While it appears that the Circuit Courts of the United States have 
not power to open such decrees absolute and enrolled, upon mo- 
tion, and that their power is confined to such proceedings as may 
be had by bill of review, rehearing or original bill, still under 
the uniform practice in the State courts such a power is admitted 
to exist, and may be exercised under certain circumstances, and 
as a motion is the only means by which the decree may be 
opened, and a defence upon the merits let in, although the 

4 party may be guilty of no laches, and his failure to set up his 

rights in the time required may be occasioned by causes beyond 

his control, and by obstacles insuperable in their character, and 
he may have a good defence, we think the rule of the State 
courts as to the matter of power is the better rule, and we 

adopt it. Id, 

10. The power to open such decree, however, is not to be exercised 
in cases where the decree has been made absolute in the regular 

- course, and the defendant has been guilty of neglect and fail- 
ure. Id, 


11. The subject of an exception to the report of a master and the find- 
ing of a referee is a particular account which the master has 
stated from the books. The exception is overruled by the ref- 
eree, he finding upon comparison of the account with the books 
from which it is taken that it is correctly stated. This court 
must, under these circumstances, presume the account to be cor- 
rectly stated, the books not being before us. Hppinger, Russell 
& Co. vs. Canepa, 262. 


12. It is too late to urge here exceptions to accounts which the referee 
finds were admitted by the party when before the master, the 
record disclosing that the accounts went before the master with 
out objection. Jd. 

13. Exceptions to a master’s report, taken after the entry of an ap- 
peal from the order made by the court upon the report, cannot 
be heard. Sanderson’s Administrators vs. Sanderson, 292. 


14, The creditors of a dissolved insolvent corporation may seek a 
court of equity to subject its real property and effects to sale to 
satisfy its debts without proceeding at law to judgment, execu- 
tion and return of nulla bona. In this case the time in which, 
by the statute, the existence of the corporation for the purpose 
of being sued was continued had expired. Howe vs. Robinson, 
352, 
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PRACTICE—( Continued.) 
15. 


16. 


17. 


18. 


19. 


3. 


When in partition of land a sale has been made and the property 
converted into money, a proper and usual mode of bringing for- 
ward the demads of creditors who have a right to satisfaction 
out of the funds is to intervene by petition. Zidridge, Dunham 
& Co. vs. Post, 579. 


A decree pro confesso must be reversed where the record discloses 
that itis based upon an order striking out a plea, which order 
does not appear to have been made after entry of the motion to 
strike on the chancery order book or after notice of any other 
charactet to the defendants. idriage et ux. vs. Wightman é 
Christopher, 687. 

When a decree pro confesso, regularly entered, has become ) 
lute the complainant is entitled to such relief as may be had 
upon the facts stated in his bill, and the decree pro confesso should 
not be set aside upon mere motion ; but if the bill shows no 
ground for relief and the court sets aside the decree pro confesso, 
complainant cannot, on appeal, reverse the order setting it aside, 
as he has no equities, but his bill should be dismissed without 
prejudice. Marks vs. Baker, 920. 


It is within the sound discretion of the Chancellor to recieve evi- 
dence at the hearing not introduced before the master. Mat- 
thews vs. Lintisay, 962. 


Though aChancellor may have erred in allowing an original deed 
to be put in evidence without proving its execution, yet where 
the pleadings and other evidence are such that the introduction 
of the original was immaterial and unnecessary to a proper dis- 
position of the case and did not affect the decree, the error will 
be disregarded. Jd. 

The finding of the fact of the delivery and acceptance of the 
deeds of partition in this case, being supported by a strong pre- 
ponderance of testimony, must be affirmed, Jd. 


Law. See Appeals, 2, 4, 11, 14, 15, 16; Charge of Judge to Jury ; Dee- 


laration ; Demurrer ; Ejectment, 5 ; Parties, 3; Pleading (Law) ; 
Rules of Court ; Verdict and other special titles. 


PRESUMPTION. See Charge of Judge to Jury, 5, 9. 
PRESUMPTIONS. See Sheriff’s Sale, 1. 

PRINCIPAL AND AGENT. See Insurance, 3. 

PRINCIPAL AND INTEREST. See Administrators and Hrecutors, 


7, 11, 17, 18; Partners, 3. 
The rate of interest contracted to be paid attends the contract un- 
til the principal is paid, or the contract extinguished, where the 
debtor has violated his agreement to pay by a certain day. Any 
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PRINCIPAL AND INTEREST—( Continued.) 
other rule might make it profitable to violate contracts, a doc- 
trine not conducive to commercial morality and integrity. Lewis 
vs. Jefferson County, 980. 

PRINCIPAL AND SURETY. See Administrators and Hzecutors, 19. 

PRIORITIES. See Lien, 2, 8, 4. 

PROCEEDINGS AD QUOD DAMNUM. See Eminent Domain. 

PROCEEDINGS IN REM. See Constitutional Law, 5, 

PROHIBITION, WRITS OF. See Hminent Domain, 11. 


1. The dismissal of a rule to show cause why a writ of prohibition 
should not be granted is a final judgment upon the suggestion 
filed and the facts therein contained, from which an appeal lies. 
Singer Manufacturing Co. vs. Spratt, 122. . 

2. The power to issue the writ of prohibition as an original proceed- 
ing does not belong to the Circuit Courts, and can be issued by 
them only as ancillary to a jurisdiction already acquired, Jd. 

PROMISSORY NOTES. See Bills of Exchange ; Tender, 1. 
PUBLIC ROADS— 

1. The 18th section of the Internal Improvement Act of 1855, in ex- 
empting the employees of certain railroads from the duty of 
working on public roads, gave an immunity to such employees, 
but such immunity was not in the nature of an irrevocable con- 
tract with the roads or the laborers. The repeal of the immu- 
nity and imposing the duty was within the discretion of the Leg- 
islature. Hx parte Thompson, 887. 

PUBLIC SALES. See Sheriff’s Sale, 1. 
QUO WARRANTO— 


1. Leave to file an information in the nature of a quo warranto may 
be granted for the purpose of determining the right of contend- 
ing parties to exercise an office or franchise pertaining to a private 
corporation created for benevolent purposes. Davidson vs. State 
ex rel., 784. 


RAILROADS. See Eminent Domain ; Injunction, 8; Lien, 1; Nui- 
sance. 


RECEIVERS. See Married Women, 3; Pleading (Equity), 4. 


1. A surety for a debt of a deceased intestate, the debt being due, 
has a provable claim against the estate. Walker vs. Drew, 908. 


2. In the absence of a legal personal representative of a deceased in- 
testate a creditor of such intestate has no equity to have a re- 
ceiver appointed to collect the assets and administer the estate ; 
this, ina suit by such creditor against an alleged wrongful execu- 

tor, a creditor of the intestate, and a debtor to the intestate. Jd. 
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RECORDING ACTS OR STATUTES. See Registry Laws. 
RECORDS. See Appeals, 3; Hvidence and Witnesses, 2, 4, 15, 16, 17: 


Municipal Corporations, 11. 
REESTABLISHMENT OF LOST PAPERS. See Amendments ; 

Pleading, 5; Administrators and Erecutors, 1, 2. 
REFEREES. See Evidence and Witnesses, 9; New Trial, 3, 10. 

1. A referee is a judicial officer appointed by the Circuit Court, and 
the order appointing him, though irregular, makes him an offi. 
cer de facto, whose title cannot be assailed in a collateral pro- 
ceeding. If the appointment be irregularly made the remedy 
for the error is by motion in the same court or by appeal. Rush- 
ing vs. Thompson’s Executors, 583. 

REGISTRY LAWS. See Deeds, 3, 4; Lien, 2, 3, 4. 
REMITTITUR. See Landlord and Tenant, 8. 


REPLEVIN— 

1. In an action of replevin, on the trial and before instructing the 
jury, the court asked the plaintiff to elect whether he would take 
the property or its value in case he should have a verdict, and 
plaintiff elected to take the value, the property having been re- 
delivered to the defendants. Thereupon the court charged the 
jury that if they found for the oe, they should “‘ assess the 
damages at whatever sum may have been proven as the value” 
of the property, and the jury found for the plaintiff and “as- 
sessed the damages”’ at a sum warranted by the proof of the 
value. Judgment having been entered for the amount of dama- 
ges so found, defendants moved to vacate the judgment on the 
ground that the verdict should have assessed the value of the 
property and not damages, which motion was denied. On appeal 
it is held that the finding of the sum as ‘‘damages’’ was, under 
the circumstances and the charge of the court, a finding of the 
‘*value of the property,’’ and the plaintiff electing to take judg- 
ment for the value was entitled to his judgment for the amount 
so found by the jury, and there is no substantial error in the 
judgment. Jeffreys vs. Stribling, 819. \ 

RES ADJUDICATA. See Criminal Law, 23, 24, 25; Decrees and 


Judgments, 1. 
RULES OF COURT. See Ejectment, 5; Pleading ( Hquity), 4; Prac- 
tice (Hquity), 6, 7, 8, 9, 10, 11, 12. 
SALES. See Contracts ; Sheriff's Sales, 1; Vendor and Purchaser. 
SEALS. See County Seal. 
SET-OF F— 
1. A set-off is allowed in an action on contract, only of matters grow- 
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SET-OF F—( Continued ) 
ing out of contract. Damages sustained by reason of annoying 
suits, malicious prosecutions, slander of title, injury to one’s 
credit occasioned by such proceedings, though relating to the 
subject matter of plaintiff's suit, cannot be set off. Matthews vs. 
Lindsay, 962. 

SCIRE FACIAS QUARE EXECUTIONEM NON. See Decrees and 
Judgments, 3, 4. 

SHERIFF’S SALES. See Tender, 2. 

1. A bona fide purchaser of property at a sheriff's sale is protected by 
the presumption that the judgment of a competent court has 
been correctly rendered and that the execution in the hands of 
the officer has been regularly issued. He may fairly presume 
that the sheriff has acted in the discharge of official duty accord- 
ing tolaw. Coker vs. Dawkins, 141. 

2. At public sales by auction, there being no fraud or unfairness, as 
soon as the hammer is struck down the bargain is considered as 
concluded, and the seller has no right afterward to accept other 
bids nor the buyer to withdraw from the contract. Jd. 

8. Equity will not set aside a public sale not tainted with fraud or 
unfairness, and upon the sole ground of inadequacy of price. 
Property offered for salé b¥ auction is offered to be sold for what 
it will bring, and unless the inadequacy of price is so unconscion- 
able as to demonstrate some gross imposition or undue influence 
a court should not annul the sale. Jd. 

SPECIFIC PERFORMANCE. See Parent and Child, 2; Homestead 
and Exemptions, 9. 

STATES. See Boundaries. 

STATUTES AND STATUTORY CONSTRUCTION. See Constitu- 
tional Law, 1, 2,3; Habeas Corpus ; Internal Improvement Law ; 
Landlord and Tenant, 1, 2, 8, 4, 5, 6; Licenses ; Lien, 5; Man- 
damus, 1; Municipal Corporations, 1, 2, 3, 4, 5, 6, 7, 8, 10, 11; 
Writ of Error, 3, 4. 

1. If the law had failed to require the Board of Commissioners to act 
upon such applications, it would have been totally inoperative to 
accomplish its expressed object. ‘‘Courts, in construing a stat- 
ute, should, so far as the language will admit, give such a con- 
struction as will make it practicable, just and reasonably conve- 

_ nient.”’ State ex rel. vs. Commissioners, 425. 

2. The title of a statute is ‘‘an act to amend section 23 of an act ap 
proved February 4, 1869, entitled an act to provide for the incor- 
poration of cities and towns and establish a uniform system of 
municipal government in the State.’’ The body of the act con- 
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STATUTES AND STATUTORY CONSTRUCTION—( Continued.) 


taining the amendment consists of three sections. The first see- 
tion gives the city power to raise by tax and assessment money 
for general municipa! purposes. The second section préscribes g 
method of valuation, limits the tax, and restricts appropriation, 
The third section legalizes assessments made before the passage 
of the act by the city according to the act then regulating assess. 
ments, and gives the power to enforce and collect the tax. The 
subject of the various sections of this act concerns the matter of 
taxation by cities for municipal purposes, and the general subject 
of the act as expressed in its title is the establishment of munici- 
pal governments. The act, therefore, is not in conflict with 
Section 14, Article IV, of the Constitution. The act embraces 
but one subject and matter properly connected therewith, and 
that subject the title briefly expresses. Gibson vs. The State, 
16 Fla., 291, cited and followed. City of Jacksonville vs. Bas- 
nett, 525. 

3. An assessment of a tax is declared illegal by the courts for want 
of power in the municipal government to impose such a tax. 
The Legislature subsequently legalizes the assessment and con- 
fers the power to levy the tax. The power tocollect and to levy is 
not retrospective, and to the extenj that the legalizing the assess- 
ment is retroactive, it is within the power of the Legislature, 
unless there is some other objection to it than that it is retroac- 
tive. If the assessment is such as the Legislature could have 
authorized at the time in the event the city had then the power 
to levy it, it can legalize it for future action by the city ‘under the 
newly granted power. Id. 

4. The Legislature does not by such act directly levy the tax. The 
whole machinery for its assessment and collection is put in 
operation by the city except the original power to collect such 
tax, and this is simply an assessment and collection of a tax by 
the city, which tax is authorized by the Legislature: Quere, 
Whether the Legislature can directly assess, levy and collect a 
tax of this character. (Section 6, Article XII, of the Constitu- 
tion, construed so far as it relates to this legislation.) Jd. 

STATUTE OF DESCENTS— 

1. The fact that a testatrix by her will bequeaths certain mentioned 
property to her husband, and also certain other property to other: 
relatives, but does not dispose of her entire property, is not evi- 
dence that she intends to exclude her husband from participat- 
ingin the residue. McDougald vs, Gilchrist’s Executor, 573. 

2. Under the laws of this State, where the wife having separate prop- 
erty dies without a child, but makes a will disposing of a portion 
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STATUTE OF DESCENTS—( Continued.) 
only of it, the surviving husband is entitled to the residue of 
such property, both real and personal, after the terms of the will 
have been carried out. McC. Dig. 471, $12. Jd. 

3. Under the act of 1872 defining the interest the wife shall take in 
her husband’s property, if the husband dies out of this State in- 
testate, without children, the widow is the sole heir at law. 
Crolly vs. Clark and Alsop, 849. 

STATUTE OF FRAUDS— 

1. Ina suit by appellants against respondents to recover upon their 
alleged special promise to pay a debt due appellants from H. B., 
the following paper was offered in evidence by plaintiffs: ‘‘ Re- 
ceived of Mr. D. for E. & V. forty-nine 65-100 dollars as commis- 
sion for guarantee of H. B’s. account, which has been settled by 
him in full with note. [Signed] 8. B.& Son.” Held, That this 
is not a guaranty or a promise to pay the account of H. B., nor 
to pay notes given b? H. B. Eckman & Vetsburg vs. Brash & 
Son, 763. 

2. Such receipt is evidence of the payment and satisfaction of com- 
missions upon a prior contract of guaranty of the payment of an 
account which has been settled by note, which contract of guar- 
anty is not contained in the receipt, but is evidently independent 
of it. Id. 

3. Nor is this receipt evidence of money paid by plaintiffs for and at 
the request of defendants, nor of money due on account stated, 
under the common counts. Jd. 

4, Every agreement which is required to be in writing, under the 
statute of frauds, must be certain in itself, or capable of being 
made so by a reference to something else whereby the terms can 
be ascertained with reasonable certainty, without reference to 
parol proof. The entire agreement must be in writing and 
signed by the party to be charged. Id. 

STATUTE OF LIMITATIONS. See Criminal Law, 2, 21. 

1, The statutory limitation to an action upon a judgment in this State 
is twenty years. Where the judgment is against a dissolved cor- 
poration, the time which has expired is fifteen years, and during 
the greater part of this time there was no corporation in exist- 
ence from which payment of interest or principal of the judg- 
ment debt could have been demanded, or against which proceed- 
ings to revive the judgment for the purpose of obtaining an exe- 
cution thereon could be had, and there is no circumstance from 

which payment could be inferred, a court of equity will not re- 

fuse to enforce the judgment on the ground of laches or pre- 












1070 INDEX. 


STATUTE OF LIMITATIONS—( Continued.) 
sumed payment of the debt. Buckmaster vs. Kelley, 15 Fla. 
195, cited and followed. Howe vs. Robinson, 352. 

2. An adverse possession of land under claim of title of less than 
seven years does not bar the right of action of the true owner or 
his grantees. Where the defendant in ejectment is in actual pos. 
session, the plaintiff cannot recover where he fails to show legal 
title in himself or that he was a prior actual occupant ousted by 
the defendant. Simmons et al. vs. Spratt, 495. 

SUBROGATION. See Parties, 1. 

SURPLUSAGE. See Pleading (Zquity), 1. 

TAXES AND TAX TITLES. See Constitutional Law, 7, 8, 9; In 
junetion, 4, 5. 

1. A tax deed, purporting on its face to have been executed within 
five days after the sale by the collector, is void. Neal ys. 
Spooner, 38. e 

. A tax deed describing ‘‘one house and lot in Gainesville” is bad 
for uncertainty. Walls vs. Hndell et al., 86. 

. When a certificate of sale for taxes is issued to one person, and the 
tax deed is made to another, there must be some evidence that 
the certificate has been assigned by the original purchaser. A 
memorandum at the bottom of the deed, below the signatures of 
the clerk and witnesses, with no intelligible indicdtion that it was 
a part of the deed, is not evidence of the assignment. Florida 
Savings Bank vs. Brittain, 507. 

. The city tax roll is proper evidence to show whether the land de- 
scribed in a tax deed was embraced in it and duly assessed for 
taxes. Id. 

. The law in force in 1874 required that a warrant should be issued 
to the Collector of City Taxes. His authority to enforce pay- 
ment of such taxes by sale of property is derived from the stat- 
ute controlling the levy and collection of State taxes. Id. 

A deed of land sold for unpaid city taxes is properly made in the 
name of the city as grantor under the laws in force in 1876. Jd. 

. Where in a suit in ejectment by a tax purchaser a deed purport- 
ing to have been made in pursuance of a sale for taxes under the 
act of 1874 is presented as evidence of title, and it is shown that 
no tax was imposed upon the property, the deed carries no right 
of action to the grantee as against the former owner, his heirs or 
assigns in actual possession. In such cases the limitations men- 
tioned in Section 63, Chapter 1976, Laws of 1874, of causes for 
which a tax deed may be impeached, do not apply. Jd. 

. Under the law of municipal corporations in this State they are au- 
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TAXES AND TAX TITLES—( Continued.) 
thorized upon a vote of the electors to issue bonds to meet mu- 
nicipal expenses or for any municipal purpose. The statutes re- 
quire that the amount to be issued, as well as the issuing of 
such bonds, shall be thus submitted to the electors, and in the 
event a required majority is given makes it the duty «/ the City 
; Council to assess and collect such taxes from the citizens as are 
. 4 necessary for the payment of the interest as well as for the final 
og payment of the bonds, The tax so directed to be levied is not a 
; ‘special tax,’”’ within the meaning of Chapter 3313, Laws of 
1881. Sullivan vs. Walton, 552. 


9. There are outstanding bonds of a city which the city desires to 
compromise by an issue of new bonds to take up the outstanding 
bonds. The question of the issue of the bonds and the amount 
to be issued is submitted to the qualified electors of the city ; 
the required majority is given for the issue and the amount to 
be issued ; the statute in this event made it lawfnl for the 
bonds to be issued: Held, That the recital by the Mayor and 
Council in the, proclamation submitting these questions that 
they were assured that the old bonds would be surrendered was 
no condition under the law for the issuing of the new bonds, and 
that the new bonds thus issued, if within the amount author- 
ized and otherwise legal in the nature of their obligation un- 
der the statute, were valid and binding obligations upon the 

m city. Id. 

10. In such case the fact that the courts of the United States are en- 
tertaining jurisdiction to enforce the old bonds against the city 
does not prevent the city authorities from levying a tax to pay 
the new bonds to the extent to which an exchange has been 
made. Id. 










11. A levy of general municipal taxes upon real and personal property 
in 1882 was not authorized by law, the power to assess having 
been abrogated by Chapter 3024, Laws of 1877, and the sale of 
land for taxes attempted to be levied in that year was properly 
enjoined. A dissolution of the injunction was erroneous, Smith, 
vs. Longe, 697. 


12. Such injunction will not operate to prevent the future collection 
of taxes, the levy of which was validated by Chapter 3477, Laws, 
approved March 5, 1883. The validity of that act was sustained 
in the case of City of Jacksonville vs. Basnett, decided at this 
term. Jd. 


TENANTS IN COMMON. See Lien, 3, 4. 
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TENDER— 

1. A tender of money due upon a promissory note or other contract j 
is ineffectual unless followed by profert in curia. Matthews ys. 
Lindsay, 962. 

2. A mortgage is a security only, and is not extinguished by a tender 
after the day the money becomes due ; and unless the tender is 
kept good and the money brought into court it will not stop the 
accruing of interest nor relieve from costs of suit. A purchase, 
therefore, at a sale under an execution against a mortgagor, the 
tender not being kept good, will not give the purchaser a title 
free of the mortgage. Id. 

TESTE. See Appeals, 15, 16. 
TRIALS DE NOVO. See Writs of Error, 2. 


TRUSTS AND TRUSTEES. See Administrators and Executors, 9; 
Corporations, 2; Homestead and Exemptions, 9 ; Wills, 1, 2, 3, 4. 














1. Trusts arising under a will are express trusts to be controlled and 
interpreted under the terms of the will. (Gale et ux. vs. Harby 
et als., 171. J 

2. Where, by a will, a portion of the property is devised or be- 
queathed to certain of the grandchildren of the testator, with 
directions to his executors to hold it in trust for and to use and 
control it for the interest of the grandchildren until they should 
marry or become of lawful age, when it was to be divided among 
them, the mother of such grandchildren acquires no interest in 
the property. Id, 

3. Parol testimony is admissible to show that the grantees in a deed 
of conveyance of land absolute on its face, purchased as trustees, 
with a knowledge of the trust, that the cash paid at the time of 
the purchase was money realized from the sale of the trust prop- 
erty, and that subsequent payments of the balance of purchase 
money due was money realized from the use of the property 
purchased with the trust fund. A purchase with trust funds is 
virtually a purchase paid for by the cestui que trust. Such a pur- 
chase isa trust by operation of law not within the statute of 
frauds, and the fund may be followed so long as its general char- 
acter can be identified. Where the grantees admitted the trust, 
and that the purchase was made with trust funds, as well as that 
they held as trustees, the trust arises by operation of law based 
upon presumed intention of the parties, and is a resulting 
trust. Jd. ; 

4. Where a party knows that he is dealing with trust funds he is 
held to knowledge of the character of the trust whether he ad- 
vises himself of its precise nature or not. A knowledge of the 

fact that another person has equitable title to the fund is suffi- 
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TRUSTS AND TRUSTEES—( Continued.) 


cient to charge him with knowledge of the character of the 
trust. Id. 


5. Admission by parties sought to be charged as trustees that they 
were trustees sworn to by disinterested witnesses, such admis- 
sions being accompanied by corroborating circumstances, are evi- 
dence of the highest character. This in a suit to establish the 

: 4 trust against one who claims through the party so admitting the 

| trust. Soalso is the fact that all the parties dealing with the es- 
tate admitted the existence of the trust for years admissible as 
evidence, as well as the fact that at the time of the purchase 
the financial condition of the party was such as ‘‘ makes it im- 
possible for him to have been the purchaser.”’ Jd. 


6. Where the facts set forth in the bill disclose the nature of an ex- 
press trust under a will, that the character of the trust‘is mis- 
conceived and the effect of the devise or bequest not correctly 

: stated is immaterial. The court will make its own conclusion 

7 from the facts stated and proved. Jd. 

VENDOR AND PURCHASER. See Contracts, 6; Sheriff’s Sales, 1, 2, 
3; Tender, 2. 

1. A deed of land will not be annulled because of the failure to pay 
all of the purchase money. A remedy in equity may be to sub- 
ject the land as for an equitable lien for the unpaid balance. 

’ Marks vs. Baker, 920. 
VENUE. See New Trial, 7; Criminal Law, 20. 

1. There is no provision of the statute authorizing a change of venue 
in criminal cases upon the ground that the Judge of the Circuit 
Court is disqualified. Relief may be had by the assignment of 
another Judge to hold the court and try the cause. State ex rel. 
vs. King, 19. 

VERDICT. See Ejectment, 4; New Trial, 3. 
VOLUNTEER FIRE COMPANIES. See Contracts, 1, 2, 3, 4. 
VOTERS, REGISTRATION OF. See Zlections. 
WAIVER. See Pleading (Law), 7. 
WILLS. See Administrators and Executors, 1; Homestead and Bremp- 
tions, 3; Evidence and Witnesses, 4, 15, 16; Trusts, 1, 2. 
1. The estate of a deceased testator is primarily liable to his debts. 
; As to debts: incurred by his executrix and executor subsequent 
4 to his death the estate is not liable unless the executrix and ex- 
ecutor have power given them to create such charges upon the 
trust fund enforceable at the suit of the creditor, and such cred- 
itor dealing with the executrix and executor is held to notice of 
the trust and its nature. Fridenburg vs. Wilson, 359. 
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WILLS—( Continued.) 
2.. When a testator directs his business to be carried on after his death, 
prima facie the only fund liable to subsequent creditors of his ex. 
ecutors carrying on the business is that which was employed in 
the business by the testator. To authorize such creditors to re. 
sort to any other fund for payment the testator, by his will, must 
give the power in clear and unambiguous language. Where, 
in the will, there is a simple direction by the testator to his 
executor to carry on his business as he conducted it, so long as 
in his judgment it should be deemed best for his estate, to be 
closed and settled by his executor whenever he thought best to 
do so, and such will gives a power of sale of his real estate, no 
other portion of his estate is subject to debts incurred in the busi- 
ness by the executor except that which was employed in the busi- 
ness by the testator. Id. 

3. A party loaning money to such executor to satisfy judgments ob- 
tained by a creditor against such executor for debts incurrred in 
the business of the testator so continued after his death acquires 
no right against any of the estate not connected with the business 
at the death of the testator. Such portion of the estate as was 
not thus employed cannot be charged by a creditor. It is assets 
held by the executor in trust to pay the debits of the testator, and 
then to discharge legacies. To any proceeding seeking to charge 
such property for such debt the legatees and devisees having an 
interest under the will are necessary parties, and a judgment at 
law against the executor alone is not binding upon them. Jd. 

4. A power under a will to sell real estate, the subject of named 
trusts does not give authority to borrow money from third 
persons, and to thereby involve the whole of the trust property. 
Ta. 

. The fact that a testatrix by her will bequeaths certain mentioned 
property to her husband, and also certain other property to other 
relatives, but does not dispose of her entire property, is not evi- 
dence that she intends to exclude her husband from participating 
in the residue. McDougald vs. Gilchrist’s Executor, 573. 


6. Underthe laws of this State, where the wife having separate prop- 
erty, dies without a child, but makes a will disposing of a portion 
only of*it, the surviving husband is entitled to the residue of such 
property, both real and personal, after the terms of the will have 
been carried out. McC. Dig. 471, $12. Id. 

7. A last will and testament devising lands, executed in New York, 

having only two attesting witnesses, is of no effect in this State. 

As to real property in this State the estate of the deceased in such 

case is intestate. Crolly vs. Clark and Alsop, 849. 


a 
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WRIT. See Appeals, 16, 17, and Particular Writs. 
WRIT OF ERROR— 


1. Under the Laws of this State, Judges of the Cirouit Courts are 
authorized to allow writs of error to issue in cases of misde- 
meanor, and crimes not capital, as well as in capital cases. Wil- 
liams vs. State, 391. 


2. The last clause of Section7, of Chapter 3248, an act to provide 
summary proceedings against delinquent tenants, approved Feb- 
ruary 16, 1881, which provides that on an appeal from the judg: 
ment of the County Judge the Circuit Court shall try the case de 
novo, is inoperative. By the eleventh section of Article 6, of the 
Constitution, the power of the Circuit Court in such cases is ap- 
pellate only, and an appeal, in the absence of a statute regu- 
lating the proceeding, gives the Circuit Court only such power as 
it would have by a common law writ of error. The act in other 
respects appears to be valid. King vs. State, 399. 


3. A writ of error must be sued out in the name of a party to the 
record. If a person not a party to the record has such an inter- 
est as gives him the right to sue out a writ of error he must sue 
it out in the name of a party to the récord. The parties of 
record here are to be as they are in the Circuit Court : Quere, 
Whether under our statute (Chapter 3129, Laws,) a municipal 
corporation can sue out a writ of error in the name of its officer 
to try the legality of the discharge of a prisoner from his custody, 
as marshal of the city, who was in his custody for an alleged 
violation of its ordinances. Pensacola vs. Reese, 437. 


4. The statute of this State regulating proceedings upon writs of 


habeas corpus does not authorize the State, or any political sub- 
division of the State, or any officer of either of them, to prose- 
cute a writ of error toa judgment discharging a prisoner from 
confinement. The various sections of said statute (Chapter 3129, 
Laws,) considered with reference to this subject. Gagnet vs. 
Reese, 438. 


. This court, on writ of error, will consider only such questions as 
are presented upon the record of the proceedings in the Circuit 
Court. We cannot assume that facts appeared on the hearing 
below which are not disclosed by the record. Zz parte Powell, 
806. 

6. Facts or documents appearing of record in another cause should be 


zt 


proved by the record of that cause ; and if the same are not in- 
corporated in the record this court cannot consider them on ap- 
peal orerror. Td. 


. Petitioner having been discharged from custody by writ of habeas 
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WRIT OF ERROR—(Continued.) - 
corpus, was again arrested, and now on habeas corpus prays to | 
be discharged because he is arrested for the same cause oe 
which he was before discharged. The cause of the first arrest 
not being shown, there is no ground for relief. Jd. 











